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General Delivery
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Joe Neufeld

General Delivery

Mission San Rafael Station [94902]
California

Ken Augustine

53 Mark Drive

San Rafael [94903]
California

Sovereign-State-Parties
In their own Stead!

UNITED-STATES-DISTRICT~COURT
NORTHERN-DISTRICT OF CALIFORNIA

CASE-NO: C 04-2567 4JH

Robert-John:Foti as to Counts 1- )
46 )
Joe Neufeld as to counts 2,5-8, ) Layman‘s
10,11,14 ) Demand for Reconsideration
Ken Augustine as to counts 5-7, ) Because of Errors of Fact
10,11,21,39,40,41-46 ) and Law and of Fraud by the
Plaintiffs®, ) Court and Defendant’s
Va )
)
Officer McHugh and other unknown )
number of unnamed officers of the )
U.S. Marshall’s Service and the )
Federal Protective Services ).
) Date: To be announced

U.S. Marshall’s Service ) Time: To be announced

) Courtroom 3, 17™ Floor
Federal Protective Services )
) Trial by Jury Demanded
(John-Doe: 1-50) ) THREE JUDGE COURT CR 9(i)®
Respondents. )

1 We are not attorneys. We should not be held to the same standard as an attorney and does
request from this court an honest judgment. We trust any deficiencies and imperfections
that may be contained kerein will be liberalTly comstrued as the law favors form leas than
substance. This document is prepared without the assistance of counsel and is subject to
vhatever corrections are found necessary if and when the court so recommends.
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Preliminary Statement

1. The Order Granting Motion to Dismiss First Amended Complaint is
ridiculous, which is only exceeded by its absurdity.

2. We believe that the authority cited is sufficient fo invoke a three-judge
panel at this level. The prospect of becoming a country like Nazi Germany
in which “Pappas please, Biite?” was common everyday occurrences
certainly demands it. So does the gravity of this case, call for a three-judge
panel.

Better Statement of the Case than the faise one the court proffers

3. One can imagine the scenario, “Pappas please, Bitte?” Jackbooted
thugs, but wearing suits now, standing in the entrance to a courthouse
(which used to be someplace everyone had the Right to Free Access (due
process) so they were abie to monitor and participate unencumbered the
workings of the great judiciary of a great free country), conducting
suspicionless searches for papers, not any papers, but specific
government identification papers that no one is required o have. When
someone tries to gain entrance who does not have these papers, papers
no one are required to have, they are assaulted and removed forcefully
(arrest without process/kidnapping), or made to suifer escort through the
building, at the thugs whim and caprice (which is nothing short of
involuntary servitude), denied the freedom of association with their fellow
people in the courthouse (freedom of association), are obstructed and
denied the ability to prosecute their cases (petition and redress), all
because some Americans do not have governmernit |Ds they are not

? The court said in Pike v. Dickson, 9 Cir. 323 F.2d. 856, at 857: “Chief Judge Sobeloff
in United Btates v. Glass, 4 Cir., 317 ¥.2d 200, 202 said as follows: “Where the laymen’s
papers clearly show what he is driving at, it is usnally in the interest of justice and
may in the long run save time to temper the reading of the papers with a measure of
tolerance.’ This court has applied the same rule of construction of a layman’s pleadings
in Thomas v. Teets, 9 Cir. 205 F.2d 236,238. Note 1” Note 1l: “Thomas’ application being
drawn by an inexperienced layman is to ba constrved to give its sllegations effect,
though inartfully drawn. Darr v. Burford, 339 U.s. 200, 203, 70 S.Ct. 587, 94 L.EQ. 761;
Price v. Johnstomn, 334 U.S. 266, 292, 68 S.ct. 1048, 92 L.Ed. 13567~ 370 P.2d4. at 40
(1968)
3 The constitutional claim could be adjudicated only by a three-judge court, but the
statutory claim was within the jurisdiction of a single district judge. Hagans v Levine,
415 U.S. 528, 543 (1974) See =lso: Hobn v. United States 524 U.S. 236 (1998); Commolly v.
Pension Benefit Guaranty Corporation 475 U.S. 211 (1%86) Summary Dismissal cleim court
overruled; Walters v. National Associetion of Radiation Survivers 473 U.S5. 305 (1985);
Washington v, Confederated Bands and Tribes of the Yakima ZIndian Nation 439 U.S. 463
(1979); Tully v. Grifiin, Inc. 429 U.S. 66’.(1976); Whalen v. Roe 423 U.S. 1313 (1975);
Atchison, Topeka & Santa Pe Railway Co. v. Wichita Board of Trade 412 U.S. 800 (1973);
San Antonio Independent School District v.” Rodriguez 411 U.s. 1 (1973); Shapire v.
Thompson 394 U.S. 618 (1969): Reynolds v. Sims 377 U.S. 533 (1964); Stratton v. St. ILouis
Southwestern Railway Co. 284 U.S5. 330 (1232)
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required to have. The thugs are demanding relinquishment by Americans
of the Right to be free from unreasonable searches in order o enjoy a
bevy of other clearly enumerated rights, and justify their acts because they
take place at a security checkpoint? These thugs are told to believe that
because they are conducting a security checkpoint the Fourth Amendment
does not apply. The thugs act like a search for “papers” is merely,
somehow, a legitimate request from the suspicionless and may be done
because they are at a security checkpoint, despite the Fourth Amendment,
despite Brown v Texas; 443 US 47, (1979), Kolender v Lawson, 461 U.S.
352 (1983), Carey v Nevada Gaming Authority, et al, 279 F.3d 873, United
States v Christian, 356 F.3d 1103, 1106 (Jan. 2004), (“Nothing in our case
law prohibits officers from asking for, or even demanding a suspect’s
identification.”) and then despite Hiibel v. Sixth Judicial Dist. Court of
Nevada, __ U.S, __, 124 S.Ct. 2451 where the supreme Court opined that
asking for documents of identification by police is verboten, suspect or not,
and despite the glaring fact that no one is reguired to have the “papers”
defendants demand at their “well-established security practices,” in the first
instance. So, their “well-established security practices” violate clearly
established law and are punishing otherwise legitimate and lawful people
JUST FOR NOT HAVING WHAT IS NOT REQUIRED. OH! It’s not a
scenario from a third world country.

4. This is, in a nutshell, a more correct description of this case than is put
forward in the Order Granting Motion to Dismiss First Amended Complaint
by Judge Hamilton, who is clearly, by this ridiculous Order as will be shown
herein, demonstrating discrimination against us non-lawyer Plaintiffs for
the purpose of either wearing us out or causing us to expend unnecessary
additional work and expense in appealing such an absurd Order. The
Order omits issues that are contrary 1o the apparent preconceived
outcome desired.

Of Course this Court has Subject Matter Jurisdiction

5. This Court could not get to the merits of stating a claim, as it has, if it did
not have subject matter jurisdiction. Bell v. Hood, 327 U.S. 678 (1946)

6. If a fight occurs outside the federal building on the street, the city cops
would respond and trial would take place in a state court. If a fight occurs
inside the building, it would be handled by federal officers and be tried in
federal court. The violations complained of in this case originated and ook
place in the federal building, except for the destination of the kidnapping.

LN
v X
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7. A Bivens Action is against federal officer in their individual capacities.
See, Scherer v U.S. 241 F. Supp 2nd 1270 (D. Kan. 2003), attached
hereto and made a part hereof by this reference; Bell v. Hood, 327 U.S.
678 (1946); Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388,
396 (1971); id. at 400-406 (Harlan, J., concurring) cited in Smith v.
Robinson, 468 U.S. 992 (1984).

Of Certain issues, The Silence is Deafening

8. A central issue of this case is the sanctions put upon us for not having
(contrary to the Judges lie that we refuse to produce such) Government
issued IDs that are demanded in an unlawful search by defendants. Why
are our demands for declaratory judgment on the issue itself of any
requirement for compulsory government {D having to be had by everyone,
being ignored, equally by this judge and defendant’s counsel? Is it that the
People are not to know that government issued identification documents
are not required in order to live and carry on daily activities in this free
country? And, that to resolve that question would mean that the officers’
search for such is unreasonable?

9. The government is silent on the effectiveness of their search. See the
effectiveness test in Brown v Texas;, 443 US 47, (1979). These factual
gaps should preclude dismissal.

10. The other issue blatantly ignored by this court and defendants is the
search contrary to the Fourth Amendment the officers are conducting. The
court made no finding those cases like Hiibel.* etc. gave no notice the
federal officers behavior violated the constitution. The court failed to rule in
relation to the cases that prevent police from searching suspicionless
people or demanding documents, especially documents no one is required
to have. If police can’t stop me on the street to demand documents,
shouldn'’t this court make some kind of finding that inside a building is
different? Do we volunteer for this search by walking in the building to
conduct our business? We highly doubt it. The court is silent on this. The

4 Hiibel is 2 condemnation of government in this case. First, Hiibel is distinguishable on its facts because
the request for ID at issue in Hiibel was grounded in reasonable suspicion. Hiibel, 124 S.Ct. at 2457 ("there
is no guestion that the initial stop was grounded in reasonable suspicion”). Hiibe] is thus irrelevant to
suspicionless administrative searches. Second, the I demand in Hiibel was based on a statute that was
authoritatively construed to require only the disclosure of one's name. Id. In this case, the government has
cited no statutory or regulatory authority that establishes a legislative or quasi-legislative basis for
demanding official identity credentials. .

40f 13
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government and the court is certainly silent on any reason to conduct this
search other than to allude to some security procedure that hasn’t been
presented to the court and in reality, keeps us from the courts®,

This Court was on Notice of the Fraud Defendants were perpetrating

on the court and has now, apparently, joined it, in defrauding Plaintiffs

by advancing misrepresentations of law and going outside the record
to non-existing evidence.

11. The court was on notice of the fraud to deceive Plaintiffs and the court
by defendants when in their original opposition to dismiss the complaint
defendants purposefully misrepresented United States v Christian, 356
F.3d 1103, 1106 (Jan. 2004). This was brought to the courts attention by
way of a request for sanctions that the court ignored. There is no doubt in
our minds that if we had acted in like manner, we would be sanctioned.
This court is discriminatory.

12. Now the court has joined in the fraud by citing federal code and
regulations, (40 USC § 1315(c)(1), 41 CFR Part 102-74(C), (D), 28 USC §
556(a), (e)(1)(A), atiached hereto and made a part hereof by this
reference) as authority that defendants may rely on to believe their conduct
in doing what they are doing, namely AN UNLAWFUL SEARCH, is
allowed. While very interesting, none of the cited codes and regulations
has anything to do with this case or defendant’s behavior. A simple reading
of them will determine that it is a fraud to use them.

a. No regulations are posted “in a conspicuous place on the property as
required by 40 USC § 1315(c)(1), nor would the officers ciie any
regulations 1o us as their authority so | doubt they even knew of the
regulation. Defendants and the court are looking outside the record at
conjecture.

b. There has been no allegation of criminal intimidation as required by 28
USC § 556(e)(1)(A).

¢. The cite of 41 CFR Part (C) of 41 CFR § 102.74-375(c) is fraudulent in
that it omits (a) in that it only applies to other than normal working hours
and if portions are used after normal working hours, the building must not

> Place also found that to detain luggage for 90 minui;g_s was an unreasonable deprivation of the individual's
"iberty interest in proceeding with his itinerary,” which also is protected by the Fourth Amendment. United
States v. Place, 462 U.S. 696 (1983), at 708-710.
TN 5of13
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" be closed to the public. Subpart D conirols what activities public areas are
to be used for, none of which was alleged by defendants.

d. In affect the building or portions thereof may not be closed during
normal working hours unless the procedure in 102.74-375(b) has been
complied with. Defendants have not produced any evidence that (b) has
been complied with nor alleged such.

e. ltis clear in 41 CFR § 102-74.375(c) that if portions of the building are
closed, the requirement for some type of 1D, not necessarily government
ID, pertains to only those closed portions, not at the main entrance to the
building, as evident by use of the preposition “or” in the regulation.

f. Nothing in the regulation pertains to janitor’s closets or judge’s chambers
or interior work areas.

g. Laws and regulations do not trump the fourth amendment prohibition on
searches for identification documents as set out in Hiibel v. Sixth Judicial
Dist. Court of Nevada, ___U.S. __, 124 S.Ct. 2451 (2004)

h. Defendants have not alleged any practical reason for their search for
something no one is required to have, which renders the search arbitrary
and unreasonable (not with reason), in violation of the Fourth Amendment.

i. The code sections and regulations cited do not afford a belief that the
officer’s behavior is sanctioned in the face of clearly estabiished law
prohibiting it.

j. “Security measures” are talked about and relied on by the court 1o justify
the unjustifiable in case. The government has not put into evidence
anything on such “security measures” nor has the government justified any
such “security measures.” The court seems to want some sort of “Security
measures” to exist but if they do, they are outside this record and can't be
considered in this case, at this point. Because of this factual gap, the ruling
is not valid as it rules on something that does not exist, in this record

anyway.

13. We have seen no statute or regulation that grants authority for the
federal police officer defendants’ behavior, his or her search for
documents, as conducted by these federal police officer defendanis and
the government has presented no such thing. The order to dismiss should

.

e
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- be reversed on this factual gap alone. Plus, their actions are
unconstitutional which leaves them open for attack by Plaintiffs. Scherer v
U.S. 241 F. Supp 2nd 1270, 1279 (D. Kan. 2003). The government is silent
on any compelling public interest justifying violating the fourth Amendment
with warrantless searches for “papers” (documents) at public building
entrances.

Scherer v U.S. 241 F. Supp 2nd 1270 (D. Kan. 2003) is about § 1503
of Title 28, not § 1509 of Title 28.

14. The second paragraph of § 1509 clearly states: “No injunctive or other
civil relief against the conduct made criminal by this section shall be denied
on the ground that such conduct is a crime.” § 1503 has no such caveat.
Scherer is unavailing here. Section 1509 makes no exception for federal
police officers.

Under no circumstances is there reason to believe Plaintiffs bring this
suit under the Federal Tort Claims Act.

15. Defendants appear to claim that the Federal Tort Claims Act (FTCA) is
the remedy Plaintiffs must be demanding, then set up a complete defense
for that proposition, ignoring the fact that at no time is it mentioned in the
complaint any reference to the FTCAB®. Plaintiffs are not proceeding under
the FTCA. The compiaint cannot be dismissed under this theory advanced
by the defendants. This is an old ploy, a trick to convolute, confuse and
corrupt the issue and by now should be sanctionable. The courts have
squarely addressed this ploy. Bell v. Hood, 327 U.S. 678 (1946)

16. The complaint, read in its entirety, state claims brought under the
constitution and laws of the United States, save two, assault and battery
and kidnapping which Plaintifis believe are actionable in this court because
they took place in the federal jurisdiction and/or under the theory of
pendent jurisdiction as they relate to the acts of defendants in violation of
the constitution and laws of the United States, and plaintiffs believe this is

%A complaint may not be dismissed on motion if it states some sort of claim, baseless though it may
eventually prove to be, and inartistically as the complaint may be drawn. Therefore, under our rules, the
plaintiff's allegations that he is suing in 'criminal libel' should not be literally construed. [3] The complaint
is hard to understand but this, with nothing more, should not bring about 2 dismigsal of the complaint,
particularly is this true where a defendant is not represented by counsel, and in view of rule 8{f} of the
rules of civil procedure, 28 U.S.C., which requires that all pleadings shall be construed as to do substantial
justice BURT VS. CITY OF NEW YORK, (2Cir. 1946) 156 F.2d 791.

7 of 13
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clear in their complaint. Any and all reference to FTCA must be
disregarded and are no grounds to dismiss because of it.

17. We ask that if these things are not clear in the complaint and because
we are not attorneys and are not being assisted by counsel (not surprising
we can find no attomey willing to take on this tyranny by defendants), we
have ample opportunity io amend the complaint to make it perfectly clear.

18. Our request for administrative hearing has not been replied to yet so
those claims could be brought after the six months allowed for response,
so those claims denied with prejudice is error. They are ripe now. These
issues Plaintiffis complain of do not ask for money damages, only that the
agencies quit ordering their employees to do unconstitutional acts.

The statement in the Order that our free access of the courts is not
impeded because we can still appear by paper is practically the most
ludicrous statement we have ever heard from a Judge

19. What about the due process right to be HEARD? Can oral argument be
conducted by paper? Can monitoring the court for behavior such as the
unpublished Order be conducied by paper? Can a trial be conducted by
paper? Courts are established to prevent those ancient rituals of rights by
batitle. To justify preventing access to courts simply because you do not
have what you are not required to have is so far from acceptable, it
borders on the insane. "Liberty must at all hazards be supported. We
have a right to it, derived from our Maker. But if we had not, our fathers
have earned and bought it for us, at the expense of their ease, their
estates, their pleasure, and their blood." --John Adams

20. Criminal defendants will welcome the decision they may appear by
paper.

involuntary servitude plus the right to associate

21. 1 like the way the court states “involuntary servitude has been defined
as meaning a condition of servitude in which the victim is forced to work for
the defendant by the use or threat...of coercion through law or the legal
process. Fortunately, that’s not the only definition. The definition we rely on
is “Lack of personal Freedom, as to act as one chooses.” The American
Heritage Dictionary of the English Language, 1992, page 1650. Escort like
a criminal to and from a certain destination is degrading. There may be

iy
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" other reasons to have to go into the public building, not just one. Maybe we

like the cafeteria’s food and wish to “associate” with the cook. We have lost
our “Liberty of movement” under an escort.

22. We can’t associate with our fellow man to observe trials?

23. We have certainly made claims under these and the other
constitutional provisions. We have alleged losses of Liberty several times.
The allegation of false arrest is ipso facto claims of the loss of liberty.

24. This court has the power to grant relief to us.

The sovereign immunity claim is frivolous as to constitutional
violations committed by agencies and officers of the government
because, if allowed, the government could, by sovereign immunity,
dissolve the very “chains that bind them.”” They could also violate any
criminal statuies at will. The implication of these results is a prospect
never intended and leads to absurd resuilts.

25. Congress could just make sure it never waived sovereign immunity in
its officers and agencies violation of constitutional provisions and, viola, the
constitution is gone, as no one would have relief coming. The claim of
sovereign immunity is poppycock. The court construes the doctrine of
sovereign immunity in a manner that leads to an absurd resuit.

Officers are responsible tc guard against Constitutional invasion

26. Whenever an officer conducts a search, he alone, is responsible to see
that it is lawfully conducted.

“It is incumbent on the officer[s] executing a search warrant to
ensure the search is lawiully authorized and lawfully conducied.”
Groh, 124 S.Ct. at 1293. The Groh Couri emphasized that unless
there are exigent circumstances, officers are required {o carefully
ensure that constitutional requirementis are met when searching a
person’s residence, and are not entitled to gqualified immunity
when they do not. /d. at 1284 n.9. The same care, if not more,
must be taken when the officers are searching without a warrant,

7 { think it was Thomas Jefferson who stated Something to the effect of: Let the Constitution be the chains
that bind government.

.
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under an exception to the warrant requirement. Groh v. Ramirez,
___us , 124 S.Ct. 1284, 1291 (2004)

Not only that, those officers have a duty to restrain their own from
constitutional violations.

27. Not one officer has restrained another in their gross treatment of us.
They have joked about it, participated in it, or sat back and watch it
happen. Their friendship with their fellow tyrants seem toc be more
important than their Oaths to support the Constitution they voluntarily took,
but what is expected in a Police State?

Each of the other officers either participated in harassing and
intimidating Motley and her child during the search, or failed to
intervene to stop the harassment. See United States v. Koon, 34
F.3d 1416, 1447 n.25 (Sth Cir. 1994) (“[A]n officer who failed to
intercede when his colleagues were depriving a victim of his
Fourth Amendment right to be free from unreasonable force in
the course of an arrest wouid, ltke his colleagues, be responsible
for subjecting the victim to a deprivation of his Fourth Amendment
rights.”); Robins v. Meecham, 60 F.3d 1436, 1442 (9th Cir. 1995)
(holding that “a prison official can violate a prisoner’s Eighth
Amendment rights by failing to intervene” when another official
acts unconstitutionally); O’'Neill v. Krzeminski, 839 F.2d 9, 11 (2d
Cir. 1988) (“A law enforcement officer has an affirmative duty to
intercede on the behalf of a citizen whose constitutional rights are
being viclated in his presence by other officers.”).

The claim of defendants that are entitled to qualified immunity
because there is no clearly established law prohibiting federal officials
from requesting identification at a security checkpoint in a federal
courthouse is not with merit and must fail.

28. The defendant’s lawyer and now ihe judge are attempting to color the
activity. Defendants want “papers” (documents) such as license, passpott,
or other government issued documents of identification. What the marshals
are doing is a search for “papers,” (documents) nothing less. They are not
merely “requesting” a name. lf they do not get the specific “papers” they
are searching for, there are heavy penalties inflicted.

.
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- 29. Defendants assert that there is no law prohibiting a search at a security
checkpoint in a federal courthouse, specifically, but recent cases refute this
defense. The issue is if there is notice that their conduct violates clearly
established law. The only thing not clearly established is the imagination of
government to come up with many different “novel” places to conduct their
unlawful searches. Hope v. Pelzer, 536 U.S. 730, 741 (2002) (noting that
the Supreme Court has expressly rejected a requirement that the facts of
previous cases be fundamentally or even materially similar). No. 02-56648-
-8th Circuit, Filed September 21, 2004

30. In this case, the government has failed {o show that it is legally
authorized to demand official ID from would-be court visitors, that such
demands further any purpose, or that such demands are reasonabile for
any other constitutionally permissible administrative purpose. The
government has also failed to show that the demanded “papers” are
required to be possessed by anyone and the government is silent on the
power of such personnel to impede the progress of, or detain, court visitors
for failing to show such “papers”. Accordingly, we argue that the demands
for identity credentials at issue in this case do not it within the closely
guarded category of constitutionally permissible suspicionless searches,"
Chandler, 520 U.S. 305 at 309, and violate the Fourth Amendment. Any
law or rule that would force The People outside government employment,
who are stricily private, to possess such “papers” would, in itself, be
unconstitutional under any circumstances. Such “show your papers’
demand ("internal passporis” and/or “internal document checkpoints”)
is anathema to a free society.

31. The facts are not in dispute. The judges and atiorney generals pass
and observe the unlawful search on their way to their jobs everyday and
have first hand knowledge. The defendants do demand from us “papers’
as is clearly prohibited by the Fourth Amendment and when we can not
produce any, subject us to punishment, arrest, involuntary servitude, and
the host of other sanctions and indignities complained about in this case
(notwithstanding the possibility we may not bring this matter before the
court like lawyers). '

We do not know why the papers are demanded

32. The Marshals merely look in the identification papers direction. They
don’t compare names to a terror list or anything else for that matter. There
appears no reason for the ID quuirement, so by definition, 1t is a search

11 of 13
050215A A-demand for reconsideration-



DN
g

.

- not with reason, an unreasonable search.

33. The government has not justified demands for identity credentials. The
physical processes of magnetometer and x-ray screening, are clearly
connected to the detection of weapons and explosives. Requiring visitors
to present identity credentials is not. Nothing is “looked at” when you or
your carried items pass the magnetometer or x-ray machine. The process
merely rules out the presence of weapons eic. Of course, if the judges and
officers weren’t making ludicrous rulings, like judge Hamilton, they would
not have to be afraid®. The demand for ID is clearly superfluous. Nowhere
has the government explained how the 1D reguirement furthers a legitimate
government concern. .

34. The defendanis seem tc allude io a domestic security concern after
911, but that claim rings hollow. Domestic Security cannot justify
violations of the Forth Amendment. :

"The danger to political dissent is acute where the Government
attempts to act under so vague a concept as the power to
protect ‘domestic security.” Given the difficulty of defining the
domestic security interest, the danger of abuse in acting to
protect that interest becomes apparent.” United States v
United States District Court for the Eastern Dist. of Mich., 407
U.S. 297, 314 (1972)

35. This demand is based on all the evidence and documents in this case,
including but not limited to Plaintiff’'s Opposition to Defendant’s Motion to
Dismiss First Amended Complaint, some of which is reproduced herein as
we believe Judge Hamilton did not read it, and are incorporated herein by
this reference.

36. The search and seizure viclates clearly established law defendants
knew or should have known.

37. The Order Granting Motion to Dismiss First Amended Comptaint
should be reconsidered and reversed before the appeals court sees how
stupid it is. It is said that the only thing standing in the way of insurrection
is the circuit courts. That, and crap like the Order of Judge Hamilton,

® This couniry existed a long time before aﬁy secunty measures. There are no statistics presented here to
justify security. There are no statistics entered in evidence that enumerate any judges being killed or
injured. e
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* gpeaks to the sorry state of our judiciary today. We urge the reversal of the
Order before another court sees it.

Robert-dohn:Foti, Joe Neufeld and Ken Augustine are the
Complainants in the above-entitled action and competent men able to state
the following: We have read the foregoing and know the contents thereof.
The same is true of our own knowledge, except as to those matters that
are therein alleged on information and belief, and as to those matters, we
believe them to be true, and we will testify as to iis veracity.

The foregoing is true and correct and not misleading under penalty of
bearing false witness.

gated this _ =\¥ jtiev\\'\\ day of \C ¢\Dr Jow in the year
of our Lord two thousand and feur-and of the indepencgmce of America the
two hundred and twenty-ninth. 7%
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_...property. . The regulations may include reagonable penalties, within the 'limits’
- _ﬁemmﬁéwa in umﬁwﬁg (2), for violations of the’ regulations. 'The N.mmamaozm mnwm
wo posted and refain poated.in 2 conspienons place on the property. NN

p
@ wmsﬁﬁom —A _person violating a regulation prescribed undex this subsection
Swzmosma mB. :2595 z..e.u mo ._

ma sa NE%B.& oh. ?m GES@

ut

" shall be m_.an Sae. gsm 18, ds:..ma States’ Qonm.
mwﬁ. or _85 o

@ EE?..._ e o

(o} wﬁ_cmms of, mnsa_mm,.. —On the nmesmn of m‘_m rmm& of .a Federal xﬁmn&
rnﬁ:m charge or ocsﬁo_ of property owned or occupied by the Federal Goverts:
‘ment, the m%&g :E% detail officers and agents designated andes this mmog: for

: ﬁa protection of the wwoumw&. and persons,on the property.

@ buu_?pv;-& of Homd_msoum.lasm mmﬁ.mg may—

" (A) Bxtend -to ‘Property refarred to In paragraph’ (1) the muESqu
amﬁmmuoum prestribed tnder this section and mamounm the regulations &
Jprovided in this section; or

. (B) utilize the authority, Ea Hmmamnosm & aa Hﬁ_aomgm ageney if »mama
to in writing by 25 ummuemm

3 m.me_;.om and magnam of other mmoun.mm1§mﬁ the mmﬁmg mmgsé%m
* it to be economicsl and in the: -public interest, the Seeretary may utilize the facllitia
- and services of Federal, mﬁs Ea loecal law m:mogmamza »mmwa_wm, §§ the cons
of the agencies,

() ?&SZQ outside: m.&mnm_ Eauo&....@o—. Em uuo&mnaos of property B_ﬁ_&,
oceupied by. the Federal Government and persons ‘on the property; the Secretary:id
enter _Eﬁo.mm&m;os&._.gﬁ: Pederal agencies ‘and with State“and lécal governrients"y
obtain"autHority fot officers-arid agents designated under this saction to enforee Féds
laws’ anid State and loeal lavws conewrrently with other Federal _mé msmownmsgﬁ omm,
and with State and local law enforcement officers.

169] waonmgh.mba »&.o—.:»w General approval—The uosﬁm ‘gratited o officers
‘agents designated under"this section shall be exercised ifi mbuoumw:om with m.:a%
mwu:é& by the mmﬁg and the >¢8§3< General. _

(%) E::?s:: on mﬁvﬂg aozmﬁ...:nco?l.zosn:m in zﬁm mm&ou ms&._ um con
mﬂEon,Sl " g

Cv @3@.&@ or _._.R% _&a authority om w& m&ﬁ.& lavy . m&ogmamzﬁ «ﬁm:@. or,
1R

ww__
s

. wmim;: zo..mm E._m Hmﬁm_uz_a wmuoﬁm

1815(h)". | ._.._,. L

. Tn this mmome,.,_ the g.‘S.u Jiduly” 18 omitted o5
_ﬂ::m&umg

. fitle 18" are substituted for “fned not more than
Mmo.. for consistency with chapter 227 of title 18,

i >=5=E=m=~m
. <2009
§ 5835. ﬂaﬁas cﬁ mmnnoa_ which ne,sm.q

" Tiniatrator,

U - e

“(2) restrict aa »ﬁros@ of the Administrator of General Sexvices to ué..a&@mﬁm
: Em‘E”&oE affecting H%E@ Eaﬁ. the” b&as.sﬁmsxm éms% and control:

© (PubL.107-217, § 1, Aug, 21, mas e ‘Stat, :.% ?ﬁ. sq.mﬁ Tile Mﬁi 58@8,
um. 2002, :a msn mﬁs :

Nov,

N§>§ _ i .
m%ga m§§ wesg Em.@% .. Source (Statutes gt Lurge) . . ..
ém@ ppm;@ ,._Ea 1, 1948, ch. 859, § 1,62 Stat. 281;

po wumgv
1815(e) ... 0 ... - 40:818b Adcoumm be-
L - fore mmBE&oav
18158 ... ¢ .. d0:318b (words afier
g semicolon),

1815(e) »»o."wﬁmn_—. : .
13160, . ... .. (... 40818 _

..... X 2 ~¥

[Pub.L: 1100678, § 'B(a); ), Nov,-17,
1988, 102 m_,gé% i

&Sm H prm. % mm@ m 3, ‘82 mnmn mmr.
Pub.L.-100-67, § S(a), @@_ zs 1,
Emm. Em mg %mm %mm )

4

r.:Em 1,:°1948;" ¢h, mmm mm a Eﬂma
mswr mqtmqm m%n 5 H qm mEr
64

.Hc.:m 1; 1948, ch, 369, m 2, 82 mﬁ.ﬁ m.mﬁ
. Pub.L. Ho?m_Nm. § m@.v_ AnxC‘ Zo< 17,
", 1988,7102 Stat. 4062, 4063, _

qcbm 1,:1948,. ch, 859, § 4, 62 mgn -281;

» Pub. H: -104-201, . UE. A Tile (X,

In subsection (g), the is,% ..éro :mé wmm:..

. are omilted 88 unnecensary.

In subseetion (7)(1), the words __msam Eam_.

" In subsection @)2)XB), the words “gimilar
offense” are substituted for “like or similar of-
fense” to eliminate unnecessary words. .The

i ._._ée&m “of the United States” are added for .
-*onsistency In the revised ttle and with other

ttles of the United States Code,

~ House Report’ No. 107-479, ‘ses moom U,
Code.Cong, and Adm, News, p. mmq

House Report No, 107-809(Part U and mE$

. ment by President, see 2002 U8, o&m oo:m

Snd Adm, News, p. Emm

References in Text
. The Homeland Seeurify Act, referred to in

B

i .Ezgm. (a) and ()(A), is Pub.L. 107-286, Nov.
.26, 2002; 118 Stat. 2136, which principally enact-

_ﬂ nr%ﬁ. 1 of Title 6, 6, US.C.A. § 101 et seq,
For .tonfplete dlassification, see Short Titls ‘note
det out under this mo&on EE eﬁzmm '

e

"?aosn_:_ﬁ._n_ ?&.H: ' 107-298,

LIRS A

’

mrﬁm_ mvSE police F .
“a) Appointment,—The bggg _on

. General Services, or-an offfelal 'of the General

Services Administration suthorized by the Ad-
may appolnt uniformed guatds of
the Administrationas special police without ad-

"

a Homq vaﬁ mw Smm Sc mE«. Nmm.r

&zosa compensation for n_cﬂ in 8::«23:
with ‘the polieing ‘of =il ‘buildings * and ‘oreas
awned or occupied by the Federal Government
and under the &_E,w.m and eontrol of the Admin-
istrator.

(b)) 1.2«3.]%8& Yolice mﬁunESQ under
‘this section have the same.pogers; as mwmub.m
and conatables on property refeyred to in sub-
section (a) to enforce laws enseted for the pro-
tection. of indlviduals and property, prevent
g.mmaam of the peace, suppress affrays or un-
Tavwful assemblies, and enforce regulations pre-
seribed by the Administrator or an offictal of the
Administration authorized by the Administrator
for property under their jurisdiction. ‘However,
* the jurisdiction and policing powers of special
police do not extend to the servica % ss_ pro-
coss,

“(¢) Detail.—0n the Euzrnmna: of nrm head
of & deparfment or sgen o».\ of the Government
having property of the Gov ent- under its
administration and control, the istrator or
_an offlefal of the Administrstion anthorized by
~the Administiator may detall spedsl police for
the protection of the property and, if the Admin-
{atrator considers it desirable; may extend to the
property the applicabilify of regulations and en-
fares ﬁas as provided in this section, . ..

“(d)'Use of other Jaw enforcement agen-
sciea~When ftIs considered economical and in
the public interest, the Administratdr or an offi-
oal of the EQES.E% sithorized by the
Administrator may utilize the facilitles and ser-
vices of existing faderal law: enforcement agen-
cles, .and,-with-the consent of-s state-or local
ageney,. the faclliles and services of. atata -or
locallaw enforcement agencies.



from environmental tobacco smoke,
and may restrict smoking in these
areas in light of this evaluation.

§102-74.835 Who is respopsible for
monjtoring and conirolling areas
designated for smoking and for en-
suxing that these areas are identi-
fied by proper signs?

Agency heads are responsible for
monitoring and controlling areas des-
ignated for amoking and for enmsuring
that thess arsas are idsntified by prop-
er signs. Sultable uniform signs read-
ing “Designated Smoking Ares” mnst
be furnished and installed by the occu-
bant agency.

$102-74.340 Who is responsible for

-7, 8igns on or near building entrance
e N Toma?

- 4l agenoy building’s managers

must furnish and install suitable, uni-
form signs reading “No Smoking BEx-
cept in Designated Areas” on or near
entrance doors of buildinga subject to
this section. It 18 not necessary to dis-
play & sign in every room of each build-
ing.

§102-74.345 Does the smoking policy
in this part apply to the judicial
branch?

This smoking policy applies to the
judicial branch when it acoupies space
in buildings controlled by the exsou-
tive branch. Furthermore, the Faderal
Ohief Judge in = local jurisdiction may
be deemed to be cormparable to an
agency head and may establish exoep-

~Hons for Federal jurors and others as

~ w\,\wu. *ad in §102-74.320(8).

$1v.  .850 Are agencies required to
meot their obligations under the

Federal Service Labor-Management

Relations Act where there is an ex-

clusive representative for the em.
ployees prior io implementing this
smoking policy?

Yes, where there is an exclusive rep-
resentative for the employees, Federal
agencles muat mest their obligationa
under the Federal Service Labor-Man-
agemeut Relations Act (5 U.8.0. 7101 et
Seq.) prior to implementing this gec-~
tlon. In all’ other oases, agencles may
consult directly with employees.

Cte mae s e ym s way l‘...C_:
ACCIDENT AND FIRE PREVENTTON

§102-74355 With what accident and
fire prevention standards must Feq.

eral facilities comply?

To the maximum extent feasible,
Federal agencles must manage facil-
tles in acocordance with the aocident
and fire prevention requirements iden-
tifled in §102-80.80 of this chapter,

§102-74.360 What are the s eoific acci-
dent and fire preveation respon-
sibilities of occupant agencies?

Hach occupant agency must:

(3) Participate in at least one fire
drill per year;

(b) Maintain a neat and orderly facil-
1ty to minimize the risk of accidental
injuries and fires;

(¢) Keep all exits, accesses to exits
and aCcesses to emergency equipment
clear at all times;

(d) Not bring hazardous, explosive or
combustible materials into buildings
unless authorized by appropriate agen-
oy officials and by GSA and unless pro-
tective arrangements determined nec-
essary by GSA have been provided;

(e) Ensure that all draperiss, curtains
or other hanging materials are of non-
combustibls or flame-resistant fabrie;

(f) Ensure that freestanding parti-
tlons and space dividers are limited
combustible, and their fabric coverings
are flame resistant;

(g) Cooperate with GSA to develop
and maintain fire prevention programs
that ensure the maximum safety of the
pccupants;

(1) Train employees to use protective
equipment and educate employses to
teke appropriate fire safsty pre-
cauntions in their work;

(1) Ensure that facilities are kept in
the safest condition practicable, and
conduct periodic inspections in accord-
ance with Hxecutive Order 12198 and 29
OFR part 1960;

(J) Immediately report accidents in-
volving personal injury or property
demage, which result from building
system or maintenance deficisncies, to
the Federal agenoy building's manzager;
and

(k) Appoint a safety, health and fire
protaction llaison to represent the oc-
ocupant agency with GSA.
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" subpart C—Conduct on Federai
. Property

APPLICABILITY

§102-74.365 To 'whom does this sub-
part apply?

_The rules in this subpart apply to all
property under the authority of the
General Bervices Administration and
to all persans entering in or om such
property. Each occupant agency shall
be respongible for the observanoce of
these rules and regulations. HFederal.
@m&_boﬂmm must post the notice in EH.E
Appendix fo this part at each public
entrance to each Federal facility,

INSPECTION

0274870 What items are subject to
§1 inspection by Federal agencies?

Federal agencies may, at their dis-
oretion, ingpect paockages, briefcases
and other containers in the immediate
possession of visitors, smployees or
other persons arriving on, working af,
visiting, or departing from Federal
property. Federal agencies may con-
duet a full search of & person and the
vehicle the person is driving or oocu-
pying upon his or her arrest.

ADMISSION TO PROPERTY

§102-74.376 What is the policy on ad-
mitting persons 1o Government
property?

Federal agencies must:

(8) Close property tio the public dur-
ing other than normal working hours.
In those instances where a Federal
agency has approved the after-normal-
working-hours use of bnildings or por-
tions thereof for activities authorized
by subpart D of this part, Federal agen-
cies must not cloge the property (or af-
fected portions thereof) to the public.

(b) Close property to the publlic dur-
ing working hours only when situa-
tions require this actlon to ensure the
orderly conduct of Government busi-
ness, The designated official under the
Occupant Emergency Program may
make such decision only after con-
sultetion with the buildings manager
and the highest ranking representative
of the law enforcement organization re-
8ponsible for protection of the property
or the area. The designated %H,Doppy is

& = e

defined in §102-71.20 of this chapter &
the highest ranking official of the pr.
mary occupant agency, or the alte:
nate highest ranking offical or de:
ignes selected by mutual agreement b
other occupant agency officials.

(¢) Ensure, when property or a po:
tion thereof 1s closed to the publi
that admission to the property, or thL
affected portion, is restricted to as
thorized persons who must registe
upon entry %o the property and mus
when requested, display Government ¢
other identifying credentials to Fer
eral police officers or other authorize
individuals when entering, leaving ¢
while on the property. Fallure to ocon
ply with any of the applicable prov
sions I8 a violation of these regul:
tions.

PRESERVATION OF PROPERTY

§102-74.980 What is the policy co
cexrning the preservation of pro;
erty?

All persons entering in or on Feder:
property are prohibited from:

(2) Improperly disposing of rubbis
on property; '

(b) Willfully destroying or damagir
property; Lo

(¢) 8tealing property;

(d) Creating any hazard on proper:

to persons or things; or .. .

(8) Throwing artloles of "any kir
from or at a building or the climbir
upon statues, fountains'or any part
the building.

CONFORMITY WITH SIGNS AND
DIRECTIONS

§102-74.385 What is the policy co
coerning conformity eﬁﬂt offici
signs and directions?

Persons in gnd on property must
21l times comply with official signs
a, prohibitory, regulatory or directo:
nature and with the lawful direction
Federal police officers and other a
thorized individuais,

DISTURBANCES

§102-74.390 What is the policy ec’
corning disturbances?

All persons entering in or on Feder
property are prohibited from loiterir
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cept for official purposes.

ém_.»m.oz_m

§102-74.440 What is the poli T~
cerning weapons ou.u.mmﬂ.%._w m.wmu.
orty? | .l

Federal law. prohibits the possession
of firearms or other dangerous weapons
in Federal faoilitles and Federal court
facilities by all persons not speocifically
suthorized by Title 18, United States

Uode, Bection 930. Violaters will be

" .subject; o fine and/or imprisonment for
periods up to five (5) years.

NONDISORDMINATION

§102-74.445 What is the poli .
corning diserimination ﬂu wmwnwa..w—
. property? i

;7 77Becaral agencleg must not diserimi-
\ : Y segregation. or otherwise
ugl - A0y person or persons because
of race, creed, sex, color, or national
origin in, furnishing or by refusing to
furnjsh 0 such person or persons the
use of any facility of a public nature
including all services, brivileges, ac-
commodations, and activities provided

on the property, .

7 PENALTIES

§102-74.450 What are the penalties for
" viola rule or re
Ul sobgarsy T° OF Fegvlation in
A person found“'guilty of violating
any rule Or regulation in this subpart
while on any property under the chargs
and- control of the U.3! Genersl Sery-
lces ~Administration shall be fined
under® tftle: 18" of the United States
—_Qode} ifaprisoned’ for not more thax 90
/ r dO.EH. L ROSTE :

i .

- IMPACT-ON OTHNR LAWS OR'. ©

FLT SN “__.w‘ﬁﬁd.h PHHGZM. "
T RTT L e
§102-74.456. What impact. do the rule
. and _Bgﬁ__oﬁ._.ﬂmuw g.?ﬁﬂwﬂ
have on omrwn laws or regulations?
o L G SO onl it
may e oohistried bo Nlllty any other
Federal laws or regulations or any
State“and local' laws and regulations
applicable. t0' any” ares in™ which ‘the
property-is situated (dection 206(c); 63
Stat. 890,40 U.S.C. 486(0)). ="+ .

(W]

. S 202

.. Public Buiidings

§102-74.460 . What is : i
] u—-vwﬁ.ﬁ.?.?a is the scope of this
This subpart establishes rules and

regulations’ for the occasional use of

public areas of public buildings for cyl-
tural, educational and recreational ac-
tlvitles as provided by the Public

Buildings Coaperafive Use Aot of 1578

(Puby L. 94-541). _ ;

APPLICATION FOR PERMIT

mwc.mzqﬁkmm Is a person or _ organizg-
tion that iW_mom _..o_u‘ﬁmo pwmuu:_u:o
area required to apply for.a permit
-, from a Fedoral agency? pe
Yes, any person or organization “wish-
ing to use a public area must file an ap-
plcation for a permit from the Federal
agency buildings manager,

§102-74470 What information mist
persons or organizations submit so
that Federal agencies may consider

. their application for a permit?

.vaﬁombdmﬂam?wnvaﬁ spaH.oT
lowing information: :

(a) Their full names, mailing address- .

os and telephone numbers;

(b) The .organization sponsoring the
praoposed activity; -

(c) The Individual(s) responsible for
supervising the aotivity;

(d) Documentation showing that the
applicent has_ authority. to represent
the sponsoring organization; and

(e) A:description of the proposed ac-
tivity, {ncluding the dates and times
during which it 1sto be conducted and
the number gf persons fo be involved.

m;mnq?.»q.m ,H_u:mﬁ pm.vmnhbavﬂcomom
W m-aa 8 uc&:aﬁﬁaa to mm-wwmﬂ mwu&.
_ © applican uire mak
S o¢w&@ﬁhnm_—wmﬁwhwﬁnu.uo.w‘,. C "
= Ye8, i an applicant proposes to use o
H:_:u:h area %o solicit funds; the appli-
mw&..._ Eu,mw_ 'o8rtify; in writing; that; -
(@) ﬁum ‘applicant.is & representative
of and” will be’soliciting: funds for the
sole bénefit of a roligion® or religlous
group; or A . o
' (0) The applicant’s organization has
redelved amofficial ruling’ of ™ tax-ex-
empt status from the Internal Révenue

e
~¢ Ty

"
Ko

navively, that an appilcarion 1or suco

ruling is gtill pending, T
X . e -

PERMITS

§102-74.480 How many days does a
Federal agency have to issue a per-
mit following receipt of a completed

_application? : - .

Foderal agenocies muat {ssue permits
within' 10 working days following the
recelpt of the completed applications,
unless the permit 1s disapproved in ac-

cordance with §102-74.600. ~ - T

§102-74.485 Is there any limitation on
the length of time of a permit? ¥
Yes, a permit may not he issued for a
period of time in excess of 80 calendar
days, unless specifically approved by
the reglofial officer (as defined in §103-
71,20 of this chapter). After the expira-
tion of a permit, Federal agencies juay
issue a new permit upon submission of
2 new application. In such a case, ap-
plicants may incorporate by reference
all required information filed with the
prior application. ’

§102-74:480 What if more' then opeé
permit i8 requested for the same
area and time L

Federal agencles will issue parmits
on a first-comse, first-served, basls
when moie than one permit is re-
quested for the same area and times.

:owl.qh.ﬁg If a permit involves dem-
+  onsirations or activities that may

- lead to civil disturbances, what ac:

tion must a Federal agency take be-
fore nwm.gﬁm_ﬂ such a permit appli-
‘cation : o .
Before approving a permit- applica-
tion, Pederal agencies miist cdordinate
with their law:¥nforcement: organiza-
tlon if a permit involves demonstra-
tions or activities that may lead-to
civil disturbances.- "

D ey e R e ey IO :
| DISAPPROVAL OF APPLICATIONS oR
CANCELLATION CF wmmEm

§102-74.500 o»m,.wmumam%@%aﬁ&om dis-
5, APProve permit applications or cans
sk H.&.M dssite wma?m%. 5L e

Yes, Pederal agencies-may disapprove
any. permit application: or,.cancelxan
Issued permif if: - o j

DR

WAL LUULUDIAVIULL LOYULL UM, , WS § Lve
74470 and §102-74.475, or has falsific
such information: ’

- (b)-The proposed use 1s a commaere;
aotivity as defined in §102-71.20 of th:
chapter; P
+'{¢) 'The proposed: use interferes wil
access to the.public area, disrupts off
olal' Government~ business, inbterferc
with approved uses of the property L
tenants.or by the public, or damag:
any property; - . - ~ ..

(d) The proposed use 1s Intended -
influence or impede any pending jug
c¢lal proceeding; .

(®) The proposed use is obscene wit,
in the meaning of obsoenity as definc
in 18 U.8.0. 1481-65; or

(f) The proposed use violates the pr
hibitlon against political solicitatioc:
in 18 U.8.C. 607, .

§102-74.506 What action must Feder

- agencies take after disapproving :

application or camceling an issuc

5 permit? .
. Upon disapproving. an application
canceling a permit, Federal agenci
must prompily: AT

(a) Notify the applicant or parmitt
of the reasons for the action; and

(b) Inform the applicant or permitt
of his/her appeal  rightsd under §i(
74.610. "

APPRALS

§102-74.510 -How may the, disapprox
of a permit gpplicafion-or cancel
tion of an* issued)pérmit be ¢
pealed?

. A person or organization may app:
the disapproval of an application

cangcellation of an iasued permit by 1
tifying the regiomal officer. (as defir
in §102-71.20 ofythis chapter), ln w1
ing, of the-intent to:rappeal withir
ocalendar days of the notification of ¢
approval or.cancellation;, - o -

§102-74.515.. Will the affected person
. " organization, and the Federal ag
o gy bulldings m er have an -
+{"‘portunity to state their positions
ww@ dgsues? ; 3VEn ORAGIE Y,
»" Yes, during” the" appeal process, -
affected person or organization and
Foaderal agency bulldings manager \
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“Ch. 87

§ B64. Powers as sheriff

United States marshals, deputy marshals and
such other officials of the Service as may he desig-
nated by the Director, in executing the faws of the
United States within a State, may exercise the
same powers which a sheriff of the State imay
exercise in executing the laws thereof.
(Added Pub.l. 100-630, Title VII, § 7608(2)1), Nov. 18,
1983, 102 Stat. 4513.)

EprroriAL NoTES
Prior Provisions. A prior section 564, added Pub L.
$5-554, § 4(c), Sept. 6, 1966, 50 Stat. 619, which related to
bonds of United States marshals, was repezled by Pub.1.
92-310, Title 11, § 206(a)(1), June 6, 1972, 86 Stat. 203.

§ 565. Expenses of the Service

The Director is authorized to use funds appropri-
ated for the Serviee to make payments for ex-
penses incurred pursuant to personal services con-
tracts and cooperative agreements, authorized by
the Attorney General, for security guards and for
the service of summons on complaints, subpoenas,
and notices in lieu of services by United States
marshals and deputy marshals.
(Added Pub.L. 100690, Title VII, § 7608(a)(1), Nov. 18,
1988, 102 Stat. 4513.)

EprrortaL NoTes
Prior Provisions. A prior section 565, added Pub.L.
89554, § 4(c), Sept. 6, 1966, 80 Stat. 620, which related to
filling vacancies, was repealed by Pub.L. 100-690, Title
VII, § 7608(a)1), Nov. 18, 1988, 102 Stat. 4512. See
section 562 of this title.

§ 566. Powers and duties

(a) It is the primary role and mission of the
United States Marshals Service to provide for the
security and to obey, execute, and enforee all or-
ders of the United States District Courts, the Unit-
ed States Courts of Appeals and the Court of
International Trade.

() The United States marshal of each district is
the marshal of the district court and of the court of
appeals when sjtting in that district, and of the
Court of Inmternational Trade holding sessions in
that district, and may, in the discretion of the
respective courts, be required to attend any session
of court.

(¢) Bxgept as otherwise provided by law or Rule
of Proceduire, the United States Marshals Service
shall execute all lawful writs, process, and orders
issued under the authority of the United States,
and shall command all necessary assistanee to exe-
cate its duties.

(@) Each United States marshal, deputy marshal,
and any other official of the Service as may be

UNITED £ “ES MARSHALS SERVICE

.28 §566

designated by the Director may carry firearms and
make arrests without warrant for any offense
against the United States committed in his or her
presence, or for any felony cognizable under the
laws of the United States if ‘he or she has reason-
able grounds to believe that the person to be ar-
rested has committed or is commiiting such felony.

(eX(1) The United States Marshals Service is au-
thorized to—

{A) provide for the personal protection of Fed-
eral jurists, court officers, witnesses, and other
threatened persons in the interests of justice
where criminal intimidation impedes on the fune-
ticning of the judicial process or any other offi
cial proceeding; and

(B) investigate such fugilive matters, both
within and outside the United States, as directed
by the Attorney General.

(2) Nothing in paragraph (1XB) shall be con-
strued to interfere with or supersede the authority
of other Federal agencies or burezus.

() In accordance with proeedures established by

" the Director, and except:for public money deposited

under section 2041 of this {itle, each United States
marshal shall deposit public moneys that the mar-
shal colleets jnto the Treasury, subject to disburse-
ment by the marshal. At the end of each account-
ing period, the earned part of public moneys aceru-
ing to the United States shall be deposited in the
Treasury to the credit of the appropriate receipt
accounts.

(g) Prior to resignation, retirement, or removal
from office—

(1) a United States maxshal shall deliver to the -

marshal’s successor all prisoners in his custody
and all unserved proeess; and

(2) a deputy marshal shall deliver to the mar-
- shal all process in the custody of the deputy
marshal

(&) The United States marshals shall pay such
office expenses of United States Attorneys as may
be directed by the Attorney General

(Added Publ. 100890, Title VII, § 7608(z)(1), Nov. 18,
1988, 102 Stat. 4514)

EprroriaL Notes

Prior Provisions. A prior section 566, added Pub.L.
89554, § 4(c), Sept. 6, 1966, 80 Stat. 620, and amended
Pub.L. 92-310, Title II, § 206(b), June 6, 1972, 86 Stat.
208, provided that upon death of a marshal his deputy or
deputies perform his duties until a sueeessor is appointed
and gualifies, and was repealed by Pub.L. 100-690, Title
VII, § 7608(=)}1), Nov. 18, 1988, 102 Stat. 4512.

Compiete Armmotation Halerials, see Title 28 US.CA.
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Ch. 72 -

Eprroriar, Nores
. Befervences in Text. The Antitrust Civil Process Act,
referred to in text, is clagsified generally to section 1311
et seq. of Title 15, US.C.A., Commerce and Trade.

§ 1506. Thefi or alieration of record or pro-
ceas; false bail

Whoever fecloniously steals, takes away, alters,
falsifies, or otherwise aveids any record, wrif, pro-
cess, or other proceeding, in any court of the Unit-
ed States, whereby any judgment is reversed, made
void, or does not take effect; or

Whoever acknowledges, or procures 1o be ac-
Imowledged i any such court, any recognizanee,

bail, or judgment, m the name of any other person

not privy or consenting to the same—

Shall bz fined not more than $5,000 or impris-
oned not more than five years, or both.

Revision Notes
" Based on title 18, U.S.C, 1940 2d,, § 233 (Mar. 4, 1903,
ch. 321, § 127, 85 Stat. 1117).

The term of imprisonment was reduced from 7 %0 §
years, to conform the punishment with Bke omes for
similar offenses. (See section 1503 of this itle.) :

Minor changes were made in phraseology.

§ 1507. Picketing or parading

Whoever, with the intent of interfering with, -

obstructing, or impeding the administration of jus-
tice, or with the inteat of influencing any judge,
juror, witness, or eourt officer, in the discharge.of
hiz duty, pickets or parades in or near a building
. housing a éourt of the United States, or in or near
a2 building or residence occupied or nsed by such
judge, juror, witness, or court officer, or with such
intent uses any sound-truck or similar device or

yesorts to any other demonsiration in or near any-

such building or residence, ehall be fined not more
than $5,000 or imprisoned not more than one year,
or both. - :

MNothing in thisys

stion shall interfere with or
prevent the exeit --any epurt of the United
States of its powsr 6 punish for conterapt.

(Added Sept. 23, 1950, c. 1024, Title I, § 31(a), 64 Stat
1018)

§ 1508. Recording, listening te, or observing
. proceedings of grand or petil juvies
=, while delibereting or 7oting
Whoever mowingly and willfully, by any means
or device whaisoever—

{a) records, or atlempts to record, the proeeed-
ings of any grand or petit jury in any court of
the United States while such jury is deliberating

" or voting; or ‘

- JSTRUCTION OF JUSTICE

18 § 1510

(b) Iistens to or observes, or attempts to listen
to or observe, the proceedings of any grand or
petit jury of which he is not a member in any
court of the United States while sueh juxy is
deliberating or voting—
shall be fined not more than $1,000 or imprisoned
not more than one year, or both.

Nothing in paragraph {2) of this section shall ke
construed to prohibit the taking .of notes by a
grand or petit juror in any eourt of the United
Stetes in conneclion with and solely for the purpose
of asgisting him in the performance of his duties as
such joror. . )

(Added Aug. 2, 1956, c. 879, § 1, 70 Stat. 985.)

§ 1509, Obsizuciion of court orders .

Whoever, by threats or force, willfully prevents,
obstructs, impedes, or fnterferes with, or wilifully
atiempts to prevent, cbstruct, impede, or interfere
with, the due exercise of rights or the performance
of duties under any order, judgment, or decree of 2
eouxt of the United States, shall be fined not more
than $1,000 or imprisoned not more than one year,
or both.

No injunetive or other civil relief against the
conduct made criminsl by this section shall be
denied on the ground that such conduct is 2 crime.
g%g.ded Pub.L. 86-449, Title 1, § 101, May &, 1960, 74 Stat.

§ 1510. Obstruction of eriminal investigations
(a) Whoever willfully endeavors by means of
bribery to obstruct, delay, or prevent the eommumi-
cation of information relating to a violation of sny
criminal statute of the United States by any person
10 a crimina] investigator shall be fined not more
than $5,000, or imprisoned mot more than five
years, or both.
®)1) Whoever, being an officer of a findncial
fnstitntion, with the intent to obsixuet = judicial
ing, directly or indirectly ndtifies any other
person about the existence or contents of a subpoe-
12 for records of that fnancial institution, or mfor-
mation that has been furnished to the grand jury in
response to that subpoens, shall be fined under this
title or imprisoned not more than 5. years, or both.
(2) Whosever, being an officer of g financial insti-
tution, divectly or indirectly notifies—

{A) o customer of that finaneisl institution
whose reeords are sought by a grand jury sub-
poens; or

{B) any other person named in that subpoena;

about the existence or contents of that subpoena or

_ information that has been furnished to the grand

Compists Anneintion #aterials, sse This 18 US.CA.
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Chemicaly Industry, Ltd,, and Chissn Cor-
poration are herehy dismissed from this
case.

W
O £ reyaumeth syt

Thomas E. SCHERER, Plaintiff,
Y.

UNITED STATES of America,
et al,, Defendants.

Case No, 02-2075-JWL.

United States Distiiet Court,
D, Kansas.

Jan. 9, 2008.

Unsuceessful law~ school  applicant
brought action against Unitéd States De-
partiment of Education and its employees
for allegedly violating Freedom of Infor-
mation Act (FOIA), obstruering juscice, vi-
olating ethical rules of conduet, and failing
to enforce ecivil rights legislarion against
state university. On Deparrment's motion
to dismiss, the District Cowrt. Lungstrum,
J.. beld that: (I) applicant failed to estab-
lish that he had conanruerively exhausted
his administrarive remedies; 2) applicant
failed to properiy serve officials in their
personul capacities: (3 Unired States did
not wiive its soveyeign bmmunity under
ethical standards governing conduct of De-
pavtment of Education and its employees:
and 1) applicanc did not have privute right
of action under Title VT or ADA.

Motion pranted,

[, Federal Civil Procedure ¢=657.5(1)
When plaintill ix proceeding pro se,
cnirt eonstrues his e her pleadings ih-

241 FEDERAL SUPPLEMENT, 2d SERIES

erslly and holds pleadings to tess stringpnt
standerd than formaul pleadings dralteq by
lawyers.

2. Records &=6:

Requestor fuiled to establish that he
had constructively exhausted his adminis-
trative remedies under Freadom of Infor
mation Act (FOIA) against United States
Department of Education, and thug ye-
guestor could not seek judicial review, ab-
sent indication that requestor did not acty-
ally receive rvequested documents before
filing suit, 5 U.S.C.A § 332(a)(6)C).

3. Action &=3

Freedom of Inforraation Act (FOIA)
does not provide private vight of action for
monetary damages. 5 U.S.CA.§ 532

4., United States €=125(6)

Cowt is bound to eonstrue narrowly
any waiver of sovereign immunity, sud
must not extend scope it sovereign’s con
sent beyond what Congress clearly ex-
preased.

5. Records =63

Freedom of Information Acc (FOLA)
does not create right of acclon against
individual employees of agency. ©
US.C.A § 352

ii. United States &=(25(17, 18}

Besides baring actions for money
damages, sovereign itmunicy applies with
equal force to actions for injunctive or
declaratory reifet.

7. United States <1259

United Stutes ditdl not waive its immu-
nity under federnl obstruetion of justlee
statute, und thus sovereign Imrauniy
barred requestor’s sult against Depart:
ment i Education nlficials thrr obstrueting
justice due to their luilure to producs
Freedmm of Infornwtion At (FQIA) doed-
ments, abseut atlegation thay nltielals acted

SCHERER v, U5, 1271
Cite 2» 241 F.8upp2d 1270 ID.Kag. 20M))

pltrs nirex. 5 C.SCA S 552 18 ULS.CA

§ 1504,

8, United Statey e=(25(17)

United States has not waived ity im-
munity generally with respect to decluratos-
1y judgment actinns,

g, United States &125(24)

Doctrine of sovereign immunity does
nnt apply to federal officials in their indi-
vidual capacities,

10. Federal Civil Procedure ¢=2394

Without personal service in accor
dance with applicable law, distiet court is
without jurisdicdon to render personal
judgmene against defendant. Fed Rules
Civ.Proc. Rule 4(e), 28 U.S.C.A.

1. Federal _Qi_ Procedure o425

Process ¢=82

Service of process by means of certi-
fied mail av fedeyal employees’ work ad-
dress was insuilielent to eszablish jwris-
diction over employees in their individual
capacities. even if sewice wouid bave
been zufficient if etyployees were sued in
their orficial capaeities, where state law
permined service by certified mail only if
it was nddressed ro individval's usual
place of abode, and lederal rule required
personal service.  Fed Rules Civ.Proc.
Rule 4idx1. (2) 28 US.C.A: KS.A 60~
3dran,

12, Action =3

Federal vustruction of justice statutz
does not provide private right of action.
[3ERCA § 1308

13, United States S=(25(23.D

United Stares did not waive its sover-
cign immumiry  under ethical scandards
guverning conduet ol Depwrtment of Bda-
cation and ta emplovees, ineluding Ethies
In Government Aet, Office al Government
Ethic's reruiations. Department of Edu-
cation regulations supplementing Fthies in

livernment Act, und erimipul eonfict-ufe
interest statgte. 5 USCApp. 4 14
USCA T 208 5 CER 8§ 2634 ot se.,
H301.

14. Uniled Statey <41

Bthics in Government Act and regula-
tions promulgated thereunder did no¢ cre-
ate private right of action. 5 U.S.C.App. 4
§ 304; 5 CI.R. §§ 2635.106(c), #301.101.

15, United States <=127(1)

Federal criminal conflict of interest
statute did not create independent private
right of aetion. 18 US.C.A, § 208

16, United States =41

Executive ovder providing for certain
standards of conduet for executive branch
employees did not create private right of
action,

17. United States <=127( 1)

Unsuceessful laweschool applieant did
not have private righe of aetion under Title
VI or ADA against Department of Edut-
cation for allegedly failing to udequateir
investigate his diseriinination Somplaln
aguinst state univebsity and & efitoree civil
vights statutes. Civid Rights* At of 1964,
§ 601 et seq. as amended. 42 US.C.A
£ 2000d et seq. Amevieans with Disabiii-
ties Aer ol 1090, § 2 et seq., 42 USCA
§ 12101 et seq.

18, United States c=127(1)

Unsuceesstil by sehool applicaut did
nat have private rvight of action rnder Ad-
ministrarive Procedure Aet (APA) against
Department uf Education for allegedly fail-
ing to adequately incestigate his iliserimi-
nation complaint against state university
and t entorce eivil rights statutes: rucher,
applicant’s remudy was tu dring action i
veetly amainst universite, 5 USCA
§ T2,
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Thomas E. Scherer, Topeky, KS, Pro se.

Emily B. Metzger, Office of Uhnited
States Attorney, Wichita, KS, Katharine S,
Bunn, Office of the General Counsel, Co-
lumbia, MO, for Defendants.

MEMORANDUM AND ORDER

LUNGSTRUM, District Judge.

Thomas E. Scherer, proceeding pro se,
brings this action seeking monetary, in-
junetive and declaratory relief! against
the Department of Education, Secretary
Paige, and various employces of the
agency? (collectively the “Department”)
for allegedly violating the Freedom of In-
formation Act (“FOIA”), obstrueting jus-
tice, violating ethical rules of conduet,
and failing to enforce civil rights legisla-
tion against the University of Missouri.

The Department filed a motion to dis-
miss Mr, Scherer's clalins pwsuant to
Federal Rules of Civil Hun.onaEé 12(b)31),
(b)2) and (0)(6) (Doc. 38) and the matter is
before the court on that motion. The De-
partment contends that the court should
dismiss My, Scherer's FOIA cliims he-
cause (1) he failed 1o exhaust his adminis-
trative remedies; (2) he pursues an exclu-
sive remedy, punitive damages, that is nov
available under the act and {3} ke numed

(. Specilicallyy in his praver for reliel. M
Scherer requests un award of punitive dam-
ages Lo the alleged FOIA violation. an vrder
requiring the Department la conduct an in-
vestigalion of the alleged cthical violations, a
Judgmeny declaciag tat the Department ob-
structed justive by (iling w peoduce the FOIA
documents, an order requiring the Depart-
ment ol Justew, Region VI Civil Righis Divi-
sion [0 enforee all civil rizhts statules ayainst
the Uaniversity of Missouri, an apder vevaking
all federal tunding o the Cuvatwrs of the
Universiuy ol Missouri, aud & wxaion ot
CUsts,

Scherer has named the Departitent ol

tige o hiy official ¢u-

cers ol the ageney in

2. Me
Educulinn, Seu
pacity, and sev
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individual nfficers when FOIA permits syi(
against only the agency.  As ty Mr. Scher.
er's non-FOIA claims® the Departmeny
contends that the court should dismisg
these claims hecavse (1) the doctzine of
sovereign immunity deprives the court of
subject matter jurisdiction over the claims;
(2) the court Jacks personal jurisdietion
over the employees in their indjvidual ca-
pacities; and (3) Mr. Scherer has no -
vate right of action under the statutes,
regulations and executive orders that form
the basis of his non-FOLA claims. The
court, grants the Department’s mation and
dismlsses Mr. Scherer's complaint iu its
entirety. Specifically, My, Scherer's FOIA
claims must be dismissed because he failed
to actually exhaust his administrative rem-
-edies and he pursues a remedy thal is not
available under the Act. As to his non-
FOIA claims, the relevant statutes do not
provide him witli an express or implied
right of action.!

BACKGROUND

In January of 2001, Mr. Scherer applied
and was denied adinission to the Universi-
by of Missowd-Iansas Ciry Sehool of Liaw,
On Januavy 19, 2001, Mr. Scherer filed an
adminisu-ative eomplaint with thé Depart-

(heir individual capucities.  For clavity and
simplicity, the court refers 1o the defendants
collecuyely as the “Depastment,” bur differen:
limes among the specilic defendants when
necessary (o clarily issues of personal juris:
diction and sov

curn Tanmnily,

3. The non-FOIA elaims refer 1o M, Scherer's
Alempt o stare . claiw G abstruction of
Justlew, wolations ol various vihics provislans.
and the Department’s lwihire w enlarce civlt
rights legislacion,

Me, Scher
u::munw ;
Federal

4. As explained wihin this order, Me
er's claims are afsa sublect 1o di
apainst ceriwm detetdanis under
Rules ol Civil Progedone 1201, 2

und (&) &
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ment of Bdueation, alleging thut he was
wrongfully denied admission” Me. Seher-
er also filed a complaint against the Cura-
tors of the University of Missoui in the
Western District of Missourd.

[. The Freedom of Information Act Re«
quest

On November 38, 2001, My, Scherer re-
quested, under FOIS, certain documents
that he intended to wse in his suit before
the Western Distiet of Missowxi. Two
days later, the Department’s FOIA officer,
defendant Maria Teresa Cueva, contacted
Mr. Scherer to vequest additional informa-
tion vegarding his document requests. On
December &, 2001, Mr. Scherer contacted
Ms, Cueva concerning the status of his
request.  On Januaxy 7, 2002, the Depart-
ment produced a copy of the grant applica-
tion Mxr. Scherer requested under FOIA,
but fajled to praduce he “assurances” he
sought in the same request. Thuas, M
Scherer, that very day, made his second
FOLA request for “assurances.” On Feb-
rary 21, 2002, Ms, Cueva cffered to pro-
duce. via fax. the “assurances” that M
Senerer had requested” One day later,
Mr, Scherer filed the present action. Ta

5. Al Riling to provide a4 consent form, the
Department thiemened w close My Scherar’s
complaine.  Mr, Schever therealter submitted
hiy consent form and the Department as-
signed o wew vuse nomber o lis adinaistra-
tve complaint on July 22, 2001,

6 Plamnll alleges thut be aviginally Tiled his
st dhe Curators ol the University of
n the Distnwr ol Kauasas, bul the
court ansferred the eaze 19 e Western Dis:
(rict af \lissoori.

-
w.,u. M, Schewr lals W claeilc whether Ms,
Br, Cucva acnlly produced the assurances or
whelhor she simply oypressed an islerest in
@ producing them by Taa. Fur example, Mr,
Sehewer wllegea that N, Caevae lailed 1o
Hnedy producy those soeudtents ander 1he

SCHERER v, U
pp.2d 1270 (0.Kan, 2003)
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remerdy this viclation, Mr. Schernr socks
an award of punitive damages.

[1. Non-FOIA Claims

In addition tw the FOIA claim, Mr,
Scherer contends that rhe Department ob-
structed Justice by falling to produce the
FOIA documenis. Mr. Scherer ulleges
that he needed these documents as eviden-
tiary exhibits in nis federal action in the
Western District of Missowd and that the
Department intentionally refused to pro-
duce the documents to obstruet him in that
praceeding. To remedy this violation, Mr.
Scherer seeks a judgment declaring that
the Department of Education obstructed
justice by fajling to produce the requested
dacurnents n 8 cmely fashion.®

Apart from the claims related to the
document requests, Mr, Scherer conteads
that the Departmant of Education, Office
for Civil Rights (“OCR”) for Region VIL
cannot perform its functions because de-
fendant Angela Bennett serves as both the
director of OCR and as a member of the
Board of Curatays tor the University of
Missouri. Because the Cniversity of Mis-
sowd receives federal funds, conditioned
upon compliance with fedegal Uil vghts
statutes, M. Schever :cmem that Mz

FOIA or produce those documents w all.
On the wther Sund Ve Selierers st
“(rfegandless odienn, the FOLA
does noi disappear.” (Emphasis added).

o

8. Mr, Scherer alleges that he filed o motion
0 compel e Curators of the University of
Missoud Lo produce the gruis and assat-
ances fn lis action before the Western Dis.
Irlet of Missouri, but the caurt dinied My

Scherer’s motion on January 8, 2002, This
allesation severely undermines his avgument
il aay party obstrueted pastice hy failing 1o

prnduce the documents.  Evert so, bucause
the mution 1o compe] sought production [eam
the Curators, while Dis FOLA request suughit
productivn frun 1he Duparfment, (e ot
will analyze Whe abstructon af Jiuatiee cham
as applied w (he Departnwnt.
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Bennett's dudl statud as w board member
and civil rights director creates a contlict
of interest.? .

To remedy this alleged vivlation of fed-
ersl ethical guidelines, Mr. Scherer re-
guests an injunction requiring the Depart-
ment of Education to conduct an internal
investigation into Ms. Bennett's dual em-
ployment status.

Finally, Mr. Scherer contends that the
Department has failed to investigate ade-
quately his adminisirative complaint, has
failed to Initiate an investigation of Ms.
Bennett despite his request for such ac-
tion, and has generally failed to enforce
the civil rights laws against the University
of Missowd, Mr. Scherer does not identify
explicitly any statutory or legal authority
that converts these allegations into a cog-
nizable right of action. The cowt, howey-
er, couldd construe Mr. Scherer's allega-
tions as an atfempt to state a statutory or
implied right of action under Title VI,
Seetion 304 of the Rehabilitation Act, or
the Amerfeans with Disabilities Act.® To
remedy this alleged violation, Mr. Scherer
requests an injunction requiring the De-
partment investigate Increased [federal
tunding to the University of Missowi and
enforce the Civil Rights Act, the Rehabili-
tation Act. the Americans with Disabilities
Act, und il Prexidential Executive Orders
against thae insticurion.  Addinionally, Mr.
Scherer raquests that the conrt revoke all
tedural tunding 1o the Cuvators of the

9. Alr. Scherer contends that Ms. Bennelt has
violated an exeeulive order regarding ethios
jssucd by President Jahn F. Kunpedy, bt [nils
1o spucily the precise onle.  In his respanse
w the matlan o dismiss, M Scherer vnus
Ivzes the alleged viokidon under Executive
Qeder 12074, Ax such, the court cousiders
whether M, Scherer stutes a elaimounder this
order as well us viher othical statutes and
reguliions applicable 1o the Depariument’s
cmployers,
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University of Missourl “until such time gy
they can establish allirmative evidenee
that they comply with their voluntury ag.
surances as a condition of receipl of feder
al funds.”

ANALYSIS

1. Standard

[1] When, as here, a plaintiff is pro-
ceeding pro s¢, the court construes his or
her pleadings liberally and holds the plead-
ings to a less stringent standard than for-
mal pleadings deafted by lawyers,
MeBride v. Deer, 240 F.3d 1287, 1290 (16th
Cir.2001); =accord Shafer v. Soffle, 148
F.3d 1180, 1181 (10th Cir.1398) (clting Hall
o Ballmon, 935 I'.2d 1106, 1110 (10th Cir,
1991)). In other wards, “[nlot every fact
must be deseribed in specific detall, ...
and the plaintiff whose factual allegations
are close to stating a claim but are missing
some important element that may not have
ocowred to him should be allowed to
amend his complaint.” Riddle i Mondro-
gon, & F.3d 1197, 1202 (20th Cir,1998)
(quoting Hall, 935 I.2d ac 1110). The
Jiberal construction of the plaintiff's com-
plaint. however. “does not relieve the
plaintiff of the burden of alleging sufficient
facts on which a recognized legal cluim
could lLe haseqd,” and “conclusory allegs-
tions without suppotting tactual averments
are ‘nsurficlent to state n claiw on which
velief can be bused.” [d. \quoting Helh
935 F.2d ac 11100,

10. The OCR is responsible for enforcing Title
VE b the Civil Righis Act of 1904, o8 amend-
eds sertion 504 ol the Rehabilhation Act; and
Tule 1 of the Amevivans with Disabilities Ack
as they apply 1o fnstitutions of higher edu
cation and similordy situared state instiuidons
that receives federal funds.  Ax such, te Des
pacteat bas noted and Mr, Schever his not
disptied thut hiy allegations periaining 0 the
Departiient's [ailure ta enforee civll rights
stbules are necessarile lTimited 19 these civit

his seatuies,

]
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The court will dismiss 4 cduse of action
for failure to state 2 claim only when “it
gpnears beyond a douby that the plaintiff
can prove no zet of facts in suppore of his
(ox her] claims which would entitls him {or
kier} to relief,” Poole v. County of Otero,
271 ¥.3d 935, 957 (10th Cir.2001) (yuoting
Conlsy v Gibson, 855 U.S. 41, 4548, 78
S.Ct. 99, 2 L.Ed.2d 80 (1957)), or when an
lssue of law is dispositive. MNeifzke v
Williams, 490 U.3. 319, 826, 109 S.Ct.
1827, 104 L.Ed.2¢ 338 (1989). The cowrs
accepts as frue sll well-plesded facts, as
distinguished from conclusory allegations,
and all reasonsbie inferences from those
facts are viewed in favor of the plainuiff,
Smith v Plali, 258 F.8d 1167, 1174 (10th
Cir2001). The issue in resolving a moton
stch a8 thisis “not whether [the] plaintiff
will ultimately prevail, but whether the
claimant is entitled to -offer evidence to
suppoxt the claims.”  Swierkiowicr v
Sorema N.A. 534 U.S. 508. 122 S.Cu. 992,
997, 152 L.Ed.2d {2002 \quotation :wir-
ted).

II. Analysis

Because the department's jurisdictional
and substantive challenges do not uniform-
ly apply to all of the defendauts or to all of
Mv. Scherer’s claims, the eourt will almply
evaluate 8ll four potentinl clims sepirate-
ly to vesolve the applicable fnrisdictional
and substancive ‘ssnes,

A The Freedom of Information Aet
Claim

As noted above, My Scherer ussoits
that the Deparament violated FOLA i fil-
Ing to pracice the asstiymees. The De-
Mrenwnt contends that these elaling must

L Depuroment of Edueation reygians weta-
ally requive die ageney o <etevmine wierher
wenrids will he e av withbeld “within
10 working davs Tom daie ol eeeegr in the
olficr v aefudy o the reeords.” 3
CAR. S 354U,

fie diymissed becuuse Mr, Schertr failurl w
exhaust his administrative remedies as re-
quired under the Act. Addivisnally, the
Department contends that the enurt must
dismiss Mr. Scherer’s request for punitlve
damages because the Act does not permit
him to recover monetary demages, Final-
ly, the Department argues that the FOIA
¢laims must be dismissed as to the individ-
usl defendants becsuse the Act permits
suic only against the non-compliant depart-
ment or agency.

1. Exhaustion of Administrative Reme-
dies

The Department ssserts thar the comt
lacks subject matter jurisdiction over: M,
Seherer’s FOIA claims because he did not
allege that he exhausted his administrative
remedies as required undey the Act. “The
purpose of the exhaustion rule is to permit
agencies to exercise discretion and apply
their expertise. to allow the complete de-
velopment of the recerd betare jadieiat
review, to prevemt parties from circum-
venting the procedures established by
Congress. and 1o avoid unrecessary judi-
clal decisions by giving the ageneyar op-
partunity to corveet ervors.; JLtban by
Urbun w Jefferson County m.?. Dist. R-1.
89 T".8d 720, 724 (10th Cir.1996)

559.
auived to determing whetler 7t will comply
With a dveament request within 20 days.!
notity the vequesting parry ol his or her
vight to an administrative appeal. resvlve
any administrative appeal within 20 days,
and notify the party of lis or her rivht to
Judieial veview it the appeal is denied. 3
U.S.Co § SE20ERAND and (dD.® This

FOIA. the Departiment is ve-

12, Spealically, s seenan provides:
Euch ageney, npon any reguest [or recacds
made wnder pavagraph Q1 (D ar G ol ins
subsection, shall—(11 dewernnae within 20
dags (exeeniing Saturdiva, Sundavs, nd
legal public holilavs) afree the receipt at
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provision “clearly requires u party to ex-
haust. all administrative remedies hefore
seeking redress in the federal courts.”
Taylor v Appleton, 30 F.3d 1366, 186768
(11th Cir.1894) (citing Dresser Indus., fne.
v. United States, 596 F.2d 1231, 1288 (6th
Cir,1979); Hedley v United States, 594
T.2d 1043, 1044 (3th Cir.1979) (per cu-
riam); Spannaus v. Unifsd Siates Dep't of
Justice, 824 F.2d 32, 58 (D.C.Cir 1987); In
re Steelg, 799 F .2d 461, 465 (3th Cir.1986);
Brumley v. United States Dep't of Labor,
787 F.2d 444, 445 (Bth Cir.1985) (per cuo-
riam); Stebbing v. Nationwide Mut Ins.
Ca., 757 F.2d 364, 366 (D.C.Cir,1985); Ca-
zalas v United States Dep't of Justics, 660
F.24 612 (5th Cir.1981)). Thus, Mr. Scher-
er is generally required to pursue the De-
partment’s administrative remedies set.
forsh at 34 CF.R. §§ 3.80 and 5.82 (per-
mitting appeal to the Seeretary of the De-
partment of Education) to satissy ¢the actu-
al exhaustion requiremenrs of the Aet, His
failure to do so typically depyives the court
of suhject matter jurisdiction over the
FOIA claim. Barviek v Clsmeros 941
[Supp. 1015, 1013 (D.Kan.1996) (citing
Trenerry v LRSS, 18 F.3d 598, 1996 WL
83439, av *1 (10th Che1996); Lanter o
Dept of Jnstice, 19 F3d 33, 1994 WL
73876, at *1 (10th Chr 19949 Voinche
F.B.L. W9 F2d 962, 963 (5cth Cie 19981,

[n addition to actual exhaustion, FOIA
deems a request 1o be “constructively ex-
havsted” if the ageney fails to respond
within the time period contemplated in
§ B2 and (D), 5 UASC
¥ OAB200WNOND (providing that a request-

any such request wliether 0 comply with
such vequest oad shall bumediotely notily
he person making such cequest of such
determination and the ceasons therefor, and
of the mght of sueh peeson o appeal 1o the
heud ol the ageney auy adverse determina-
lion: anad i muke o dewrmination with
peet anv appeal withio sweny dovs
Texeepting Satuedar s, Swidayy, wid legal
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ing party “shall be deamed to have gf.
hausted hig adminiswative remedies with
respect to such request if the agency fuily
to comply with the applicable time limi
provisions of this paragraph"); ses plsy
Taylor, 30 F.3d at 1368 (noting that whey
the agency hes not responded within these
statutory time limits, the requester may
bring swit). The constructive exhaustion
provision, however, is not without limit apg
the agency can cure its failure to respond
within the statutory pexiod by produeing
the requested documents before the re-
questor files suit in district cowt The
D.C. Cireuit has explained;
5§ T.8.C. § 532(a)6)(C) permits & re-
quester to file a lawsuit when [twenty)
days have passed without a reply from
the agency indicating that it is respond-
ing to his request, buc thac this option
lasts only up to ¢the point that an sgetey
actually responds. Once the agency has
responded to the request, the petitioner
may no longer exercise his option te go
to court immediately. Rather, the re-
quester cun seek judicial veview only
after he has unsuccesstully appesled to
the head of the ageney as to any denisl
and thereby exhausted his administia-
tive remedies. Thus, if' the agency re-
sponds to a FOLA vequest before the
vegaester fles soit, rhe ten-day eon-
struetive  exhauation  provision in 8
C.8.C. § 3R2I6XC) no longer applies;
actunl exhanstion gl adiminiserative rem-
edies is required.
Oglesby v U.S. Dep? of Avmy. 920 T.2d
57, 81 {D.C.CI L) eitutions omitted)

public huliday~) after thie receipt ol such
appaal, 1t i appeal the denisl of the 1
quest Tor recurds is fu whote or fn part
wpheld e agencey shall naiilv the person
makmg such request ol (he provi dions fav
judicial veview ol that determinativn under
paragraph (41 al 1his subsection, 3 u.s.t
| ARZateM AN wnd il

gl

<

5

[2] Mr. Scherer haa not alleged that he
"sppealed his FOIA request to the Seere-
tary 3s contemplated by the Department's
regulations.”®  As such, the Department
corvectly notes that he has not actually
exhausted his administrative remedies,
The queston not addressed by the paxties,
however, is whether Mr. Scherer constiuc-
tively exnausted his administrative reme-
gies under FOIA. My, Scherers allega-
tions £ail to clearly sadsfy the constructive
exhaustion requivement under FOIA. Mr.
Scherer states that he reguested these
documents an November 18, 2001. On
January 7, 2002, the Department produced
the grant he requested, but failed to in-
eude the “assuvances” he sought in the
sane request. As such, M1 Schever re-
newed his FOLA vequest for assurances on
Januzry 7. 2002. The complaint, however,
fails to clarify whether Mr. Scherer actual-
ly veceived the assurances before filing
sut. For example. My, Scherer alleges
that “Ms. Cueva fajled to timely produce
those documents under the FOIA or pro-
duce those documents at all” On the
olber hand Mr. Scherer, alleges that on
February 21, 2001, the department “want-

13, 1a his response to the motion ta dismiss,
NIr. Scherer comwends that he exhausied his
adminisyrative yemedies based upon bis nu-
merpus efforts o obiafn the documents brom
N5, Cueva. Adirene Payns ond Tumy Swer-
nam, Mr Scherec wso alleges in s com-
plaint that he taok the tollowing actians ta
exhause ns adminstranive vemedios: wing a
"peadiny congressional complaint widi Sena-
v Pt Roberts™, eonlacting “Governar Bob
Holden vequesting he veview his appoinoment
of a lederal repidator v the Board ol Cura-
fars™. and reqoiesting “stall o Senacr Kit
Bond 1w investigie™ s compleing. M
Schever believes (hag "for all practical pne-
moses, he hay exhansied . me-
dy Lsicl i iy case.”” While no ane dispuies

Me Seberer's diligence waftempung o b

lain the dacuments N gaverumental olli-

cials, his methods do o compart with the
remadial process contenplaced under FOLA
andd Depavtent regulalions.

SCHERER v, US,
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e to ... {ux the aysurances that were not
provided", but “fr/egardless of production,
the FOIA viglation does not disappear.”
(Evuphasis added). In short, the court can
not determine from My Scherer’s eom-
plaint whether or not the Department pro-
duced the requested assurances prior to
the date he filed this action and, therefore,
the court cannot apply the constructive
exhaustion doctrire ta Mr. Scherer's FOLA
claim™  As such, the Department’s motion
to dismiss this clalm under Rule 12(b)(1) i3
granted,

2. Punitive Damages under FOLA

381 The Deparument contends that
even if the cowrt nad jurisdiction over the
FOTIA claims, Mr, Scherer falls to state a
claim because Congress cid not include
monetary damages g part of FOIA's re-
medial scheme, The Department correctly
notes that FOTA does not provide a pri-
vate right of action foy monerary damages,
Dandels v St Lonis VA Regional Office.
561 F.Supy. 250, 231 (L.D.Mo.18%83 . Doa-
mond o FBL 332 FSupp. 216 23
(SD.N.Y.198D), aff'd, 107 F.24 78 {2d Cir.

R
4, Where “factual allegationd are close 10
swaing a claim byt are wissing some impor-
want ¢lement that may woi have oceurred to
bhin”, the court will ofien permit the vlainilf
leave 1o amend Ais complaint.  Homduyg

83 F.3d at 1202 However, because N
Scherer has alsa taited 1o stawe a dam aader
FOIA, as discussed [ully in the nexu zection,
aranting him leave 0 amznd would be lutile.
In addivion, Moo Schierer wlluges that he re-
yuested defendaut Adiiene Payne ol defens
Jant Towy Swetmant praduce & copy ol his
asdnanisirative compliine and all documenis
relaced 10 e Dedartient’s vesiiganion of
that campiaint M, Scherer and dw Departs
ment have not chyracterized this inquosy as A
loreal request under FOLA, While Qe caur
might bave requested wldinonal beieling i
s Essue winder differen eircamstanves, such
O reyuest ot be lutlle | where Wr
Schierer has laded o stale & eloun lor eelivi
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1989), cert. demied, 465 U.S, 1004, 104
S.Ct. 995, 79 L.Ed.2d 228 (1984); Caspa-
rutti v United Slates, 22 F.Supp.2d 1114
(C.D.Cal.1998); Soghomomiun v. [United
Stales, 82 F.Supp2d 1134, 1147 n, 9
(E.D.Cal.1993); Thompson v. Walbran,
990 [".2d 403, 405 (8th Cir.1993). Instead,
the remedy under FOIA is limited to “en-
join(ing] the agency from withholding
agency records and to order{ing] the pro-
duction of any agency records improperly
withheld from the complainant” Coolman
v LR.S., 1999 WL 676819, at *7 (W.D.Mo.
1999) (quoting 5 U.5.C. § 552(a)(4)(B)).

[4] Because Mr, Scherer is not entitled
to punitive damages, the court grants the
Department's motlon to dismiss his FOIA
claim under Rule 12(b)(6).% Thampson »
Walbran, 990 F.2d 403, 403 (8th Cir.1998)
(granting motion to dismiss, without deeid-
ing whether plaintiff was actually entitled
to documents, where plaintiff vequested
maney damages and costs, but failed to
request production of the documents).

3. FOIA Claim Against Department Of-
ficials

[6) Finally, the Department argues
that Mr, Scherer's IOIA elaim against
ageney officialg must be dismissed. In-
deed. FOIA authorizes avit against federal
ageneies, but does not ereate a right ot
action against individual employees of the
ageney.  Thompron, 990 F2d at 40&

15, The Department contends that sovereivn
fmmunity bars M Scherer’s  non-FOIA
claims. but does not suggest that the doetrine
applivs 1a the FOIA claims.  Whilu the coust
agrees thal the Uniled Siates has waived its
soverefgn fmmunity under FOLA 4s to iniunce
tive veliel, aunoroey (ees and costs, Congress
did not include wonelary damages s part of
FOIA's remedial seheme, The court g bound
10 construe nacvowly any waiver ol suvereign
imawnity iwd must aow extend e seope ol

the savereign's cunsent becand shar Con-

grexs clurly exprexsed within FOIA. Bradley

v Cwied Stares e vl Vereruns Wi, V3L
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Sherwood Von Lines v. Urited Stateg
Dep't of Nawy, T2 TF.Supp. 240, 291
(D.D.C.1990);  Weiss . Suwyer 23
F.Supp.2d 1221, 1228 (W.D.0kls.1597), Iy
light of this authority, had Mr. Scherer
exhausted his administrative remedies and
puwrsued an available remedy, his FOIA
claims sagainst Secretary Paige, Maria
Cueva, Tony Swetnam, and Adrlan Payne
would be dismissed under Rule 12(b)(6).

In summary, the cowt grants the De-
partment'’s motion to dismiss Mr, Scherer's
claim under Rule 12(b)(1) for failure to
exhaust his administrative remedies, The
court grants the Departraent’s motion to
dismiss the FOIA daims as to all defen-
dants under Rule 12(h)(6) because M.
Scherer pursues a remedy that {s not
available under the Act. The court further
grants the Departinent’s motion to dismiss
the claims as to the relevant individua!
defendants because FOLA does not provide
a right of action against the Department's
employees.

B. Obstruction of Justice

In addition to the FOIA claim, Mr.
Scherer contends that the Department's
failwe to produce the documents consti-
tates an obstruction of justice, The De-
partment contends und M. Scherer has
not teluted that he i witemping to state
a claim under the federal obstruetion of
justice statute, 18 U.RC. § 1503, The

F.2d 268, 270 {10th Cir. 199 1) (yuoting Untied
Stapes 1 Kubrek, 449 LS, UL |18, 100 S
352, 02 L.Ed.2d 239 <1979} explaining that
vourt should not extend waiver beyend that
wh Cangress nlendud).  As such, the
United States bas nat consenled 1o suil for
punitive danges under FOLA ad the court
lacks junsdicdan over Mr, Scherer’s request
for such reliel against the Department of Bdu-
enbion. Sutretan Page, and the eiployess in
their offictal eopacitics. Aceardingly, Mr.
Scherer's FOTA clams amunst, (hese dofen-
alsg by deiflssed under Rule

dams eould
124
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Department argues that the doctrine of
sovereign  immunity barg this claim
against the Department of Education,
Secretary Paige and the department em-
ployees in their official capacity” The
Department further contends that to the
extent Mr. Scherer pursues this claim
against the Department employees in
their individnal capacities, the comrt lacks
personal jurisdietion over those individual
defendants. Finally, the Department al-
leges that the federal ohstruction of jus-
tice statute fails to provide Mr. Scherer
with a private right of action.

1. Sovereign Immunity

(6] Before turning to the merits of
plaintiffs obstruetion of justice elaim, the
court must fivst address the issue of immu-
nity. Frazier v Simmons, 254 F.3¢ 1247,
1262 (10th Ci.2001) (discussing fmmunity
under the Eleventh Amendment, as op-
posed to federal sovereign immunity, but
the rationale for priovitizing immunity is-
sues remains the same undev ejther doc-
trine). “[Tlhe defense of sovereign immu-
nity i3 jurisdietionai in pauwre.”  Wyoning
v, United States, 279 F.3d 1214, 1225 (10th
Cr.2002) (eiting LUnited States r. Mitehell.
483 U.S. 206, 212, 108 S.Ct 2061 77
L.Ed.2d 580 (19830, and “weneraily shields
the Uaited Stares, its ayencies, and offi-
cers qeting i thele uifivial capaelty ron
st fd. witing Fedornd Deposit Ins,
Corp. v Meyer 310 U8 471 475, 14
S.Ct, 096, 127 L.Ed.2d 308 (1994)). Be-
Sides Darvitgr aetiens (or money uliges.
fovereipn imauwsty applex with  equal
luree ta actions for injuncive or declaracy-
ty veliel Cwited Stales v Murdoek

18, My, Scherer iamed sia officers ol the De-
partent ol Educadon aud ather winamed
parifes, all i theic mdnoadual capaeities, Giv-
e M, Sobierer's prase stk and beciie
Ui conrt nlimagel Gads thar it lacks peeson-
Al jurisadicion over the indinidingl defendunis
in thew indfivudal capaciee, the court el

SCHERER v, U.S.
Supp.2d 1270 (D.an, 2003}
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Mach. and Eng'y Co. of Ulah, 81 F.3d 922,
929 (10th CirJ%46); see ulyn Lubezu Da
Vacw Land & Cuttls Co., L.L.C. ». Bubbult,
78 F.Supp.2d 1228, 1220 (D.Cola.1999).
Thus, Mr. Seherer “generally cannot pur-
sue 3 sult against the Federal Government
absent a congressional waiver of Immuri-
ty.” Id (citing Block v. North Dukotn, 461
U.3. 273, 280, 103 S.Ct. 1811, 75 L.Ed.2d
B40(1983)). The cowrts, however, lecng-
nize a narrow exception to the doclrine of
savereign immunity. “A court may regard
a government otficer’s conduct as so ‘ille-
gal’ ag to permit a suit for specific relief
sgainst the officer as an jndividual if (1)
the conduet & not within the officer's stat-
utory powers ol 12) thase powers, or thei
exercise in the particular case, are uneon-
sticutional,”  Wyoniag, 279 F.3d av 1225
(citing Larson v Domestic & Foreign
Commerce Corp. 337 U.S. 682, 702, 69
S.Ct. 1437, 98 L.Ed. 1628 (1949)).

The Department argues that the eowt
lacks jurisdiction over Mr. Scherer's claim
because it constituzes a suwit against the
sovereign. A judgment opevares against
the sovereign * ‘U [it] would expend.itgelf
on the public treasury or domgin, 61 inter-
fere with the public administhation.” or if
the effect of the judgment would bte to
restialll the government from aeting, or w
compel it w wi'" Preito Rico Prdiiv
Howsluy Adwin. . U8, Dep't of Houtsiug
& Crdan Der. 39 F.Supp.2d 310. 821
(D.Puerto  Rieo 1090 dting  Dugar v
Rauk, 372 U.S. d0p. #20, 85 5.Ct, 999, 10
LEd2d 1§ (19630, In this action, M
Seherer hus alleged that the Departuient
of Edueatinn, Seeretary Paige and varinus
Depurtment officials 7 phstrueted justice,

compelled o canstrite Mi. Sehierer™s com-
platud liberally b wsunung 1hat e ntended
o nane these mdividuwals i botly theie nuli-
vidunl awdl ollicial capacies.

170 A expliained e grewer detail el e
dnctrine of hovervign imnunity daes nat ap-
My o delendants varued me their andividual
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To remedy this alleged violation, Mr.
Scherer seeks a judgment declaring thst
the Department obstructed justice by fail-
ing to produce the FOIA docuwments. As
such, Mr, Scherer seeks a judgment
against the United States and the doctrine
of sovereign immunity hars this claim, un-
less jt is subject to waiver ar one of the
lirgited exceptions to the doctrine.

[7,8]1 The United States has not
waived itg immunity onder the federal ob-
structlon of Justice statute. While sover-
eign immunity does not apply when the
soverelgn consents to suit, such waivers
are to be read narrowly, James v. United
States, 970 F.2d 750, 753 (10th Cir.1992)
(citations omitted), and the party bringing
suit bears the burden of proving that sov-
ereign immunily has been waived Id,
(citing MceNutt v. Gen. Motors Acceptance
Corp., 298 U.S. 178; 188, 56 S.Ct. 780, 80
L.Ed. 1185 (1986)), M. Scherer has failed
to allege any waiver of sovereign immunity
and the court's review of 18 U.S.C. § 1508
reveals that it contains none, Moreover,
the United States has ot waived its {m-
munity generally with respect to declarato-
ry judgment actions. Wyoming, 279 F 3d
at 1225 (noting that general juwisdictional
statutes such as 28 U.S.C. § 1381 or the
declaratory judgment statute, 28 US.C.
§ 2201 do not waive the government’s 30v-
ereign immunity).

Additionully, Mr. Schever's allegations
do not place his cluims outside the doctrine
of sovereigh immunity. As stated ubove,
even when the United States has not con-
sented to sult, there are limited exceptions
to the doctrine of sovereign itnmupicy.
“[The Supreme Court in Larson vecop-
nized an exeeption to the sovereign immu-
nity docuine in a suit tor specifie velief
agajnse the United States wheve a govern-
ment official aeted wua vices or beyond

capaciiv. bui the eowrt Js consimiing Mo
Seherer’s complaint hberally by assuming he
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those powers Congress extended,” Wy s

ming, 219 F.3d at 1220 (citing Lurson, 397
US. at 689, 69 S.Ct. 1457), The Largoy
Court, however, emphasized “that applicy.
ton of the ultra vires exception to the
sovereign {mmunity doctiine rested upoen
‘the officer’s lack of delegated power, or
..« lack of statutory authority.” Id. (quot
ing Larson, 337 U.S, at 690, 69 S.Ct. 147),
Based upon the Supreme Court’s guidance,
the Tenth Circuit has vecognized that 4
plaintiff may not plerce the shield of sover
eign romunity by merely alleging thet offis
cers acted wrangfully or erroneously:
Therefore, an aofficial’s ervoneous exer
cise of delegated power is insufficient to
invoke the exception, Official action is
not ultra vires or invalid if based on an
incorrect decision as to law ar fact, if the
ofiicer making the decision was empow-
ered to do so. Moveover, the mere alle-
gation that an officer acted wronghully
does not establish that the officer, In
comnmitting the alleged waong, was not
exercising the powers delegated to him
by the sovereign. [f che officer is exer-
cising saeh powers, the swit is in faet
against the sovereign and may not pro-
ceed unless the sovereign has consented,
Thus, the question of whether a govern-
ment official acted ultra vires is quite
different from the question of whether
thar sume afficial wcred ervoneously o
incorrectly as a matter of law,
fll at 1229-30. \While Mr. Scherer's com-
pluing is replete with allegations of wrong-
ful eonduet, he does not suggest that a0y
of the defendants ncted ulura wires. In
faer, Mr. Scherer's cluim is based upon the
manner in which the officials responded o
the FOLA vequest. Congress has delegated
w the Depiwrtment and its officials the
authority to respowl to FOLA requests and
these delendants were uxercising this 8y
thority wher thuy vonstracted their e

intended 10 sue the ulividaals o their allicial
el individiad capacin.

sponse 1o Mr, Seherer’s request. s Auch,
the limited exception to the doctrine of
sovereign immunity does not apply to Mr,
Scherer’s obstruction of justice claim.
Inited Tribe of Shawnse Indians v Unit-
ed States, 253 F.8d 543, 54849 (10th Cir.
2001) (noting that actions taken by agency
were within its delegated authority and
therefore not ultra vires, despite the plain-
\iff's assertion that the agency wrongfully
reached its administrative decision).

Because the United States has not
waived its immunity under the faderal ob-
straction of justice claim and Mr. Scherer
has fafled to allege that the Department
acted wtra vives, the doctrine of sovereign
frmunity bavs hig obstruction of justice
claim agathst the Department of Edu-
cation. Secretarv Paige, and the agency
employees in their officlal capaciy.® As
such, the cowt grants the Department's
motion to dismiss this claim under Rule
12(bX1).

2. Personal Jurisdiction over Defen-
dants in their Individual Capacity

[9,10] Alr, Scherer named the employ-
tes of the Depuument of Education in

18, In Bivens v Six Uytknonae Named Agents of'
the Fed. Bureaw of Narcotics, 403 LS. 388,
397, 91 S.CL 1999, 29 L.Ed.2d ol9 (1971,
the comn held that 2 pary has a vight of
acton e Jduimages 1 conawtiional viola-
lions vaused by a lederal offictal acting under
colop al hls awhorinn, A3 such, xovereign
uninuany sowld nok appiv tw these fndividual
delendines to the extent . Schieter alleges o
constiyrional vivlauon wnder the Breens dac-
frine, My, Sclierey hax nat puesued hix theo-
N nor made allegiions that all withiv ihe
seope ol the duetiine. Moveover, as the Des
pariment nated, 1l Ne Scherer wanted ta
prrsie & Sfess eaim, e st duowoaee than
wake voncluson sllegaidows al o vonstiliion:
ab vialagon. The closest Me Seherer cores
L akating such 4 viglatian w hig complaint s
when bie alleges thar “(dlie Deprinent of
Badneaiann awwl s vaemans <t meobers and
ullicers have Giled woenloree the oivil righes
Lows wt the Uarvesur of Missou In
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their individual capacittes. The doctrine of
soverelgn immunity does not apply w fed-
eral officials in this capacity. Duvis
Pasyman, 442 U.S, 228, 49:5.Ct. 2264, 61
L.Ed2d 846 (1979); Larwon 337
689, 69 S.Ct. 1457; Narse v. United Séutes,
9226 F.3d 996, 1004 (Sth Cir.2000). Howev-
er, “when a plaintiff proceeds against an
agent of the government in his or her
individual capacity, the plaintiff must effect
personal service on that agent in compli-
ance with Rule 4(d)1).” Despadn v Salt
Loks Aven Matro Gong Undt, 13 F.3d
1486, 1438 (10ch Cir,1994) (citing Micklus
¥, Czvlson, 632 F.2d 227, 240 (3d Cir.1980);
Love v Hayden, 757 T .Supp. 1208, 1211
(D.Kan.1991); 4A Charles A. Wiight &
Arthur R. Miller, Federal Practice & Pro-
cedure § 1107 at 163 (1987).1F Without
personal service in secordance with Ruje
4(e), the distriet court is without jurisdie-
tion to render a personal judgment against
a defendant. Royal Lace Paper Works .
Pest-Guard Prad, fne, 240 F.2d 314, 816
(5th Cix.1957).

(11] Rule 4(e) permnits My, Scherer to
serve the individual defendants ‘mw:&. pwr
J L
process they have violated Mr. Scherer's and
athers civil rights.” Such conslusory allega-
tions ure insullicien Lo state a coustitwitanul
elaim wnder Bivays, Blinder Rohinsun & Co .
W SEC TH F2d 14150 (419 (fdeh Tie 1984
cort, denied 471 U.S, 1125, (93 S,.C1. 2635, 86
L.E.2d 272 (1983, While Me. Scherer cone
winds thut the Department vihied s g
process tights by Talling (o produce the re-
quested documents, thoge allegutivns were
mude in s response to e motvn 1o dismiss
and are nut presei in biis complaint.
19, Prior 10 1993, the rule [ov service upan an
individual was contained al Rude 4dib., In
1993, the vule was anended and seeviee upan
an ndividual is now governed by Rule Helth
and (21 While paragraplt 12) retuned the
(ext alt the Dormgr subdivision WX, pa
aph 1)L wnthorized service inany judic il
et gunfocimiy with state faw

o
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suant to the law of the state in which the
district cowrt i3 located, Fed R. Civ, P,
4e)(1), or by delivering 2 copy of the
summons and of the complaint to the indi-
vidual personally or by leaving copies
thereof at the individual's dwelling house
or usugl place of shode. FedR.Civ.P
4(e)2). Here, Mr. Scherer served the De-
partment employees by certified mail at
their work addeess, This raethod fails to
satisfy Rule 4(e)(l) because Kansas law
requires that “(slervice by ecertified mail
shall be addressed 1o an individual at the
individual's dwelling house or usual place
of abode K.S.A § 60-304(a). For the
same reason, this method also fails to sat-
isfy Rule 4(e}2). While Mr, Scherer's
method was proper for serving federal em-
ployees in their official capacities, it does
not satisfy the requivements for service
upon them in theidr individual capacities,
As such, the court must dismiss Mr, Scher
er's obsuuction of justice claim, and for
that matter all other claims against the
Department officials in their Individual ea-
pacities, under Rule 12(b)(®). Baitels v
Hecker, 46 F.3d 1130, 1995 WL 24911, at
"o (10th Cir,1993) finding diztfer vowt
properly dismissed defendant in his indi-
vidual capacity, despite the fact that he
was properly before the court in his otficial
capacity, because Rule 4(d)1] of the Fed-
eral Rules of Civil Procedure expressly
requires personal service when a defen-
dant i3 numed individually).

3. Private Right of Action under the
Federal Obstruction of Justive Stut-
ute

[12] In addition to its jurisdictional
challenges. the Department eontends thut

Me, Schever fails to state u claim under

the federal obatruction of justice stutute

because i€ does not provide a private right

ol necddon, The Depiatiment s eurrect.

Pederal courts have consistently doenied

vil vight of awtion under 18 U.8.C.
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§ 1509, the crimingl stutute ugainyt jury
tumpering, witness intimidation, and oh.
struction of justive. OMI Holdings, Ine
v. Howell, 864 F Supp. 1046, 1048 (D.Kan,
1994) (citing Henna v. Home Ins, Co, 28]
F.2d 298, 303 (5th Cin1960) cert. denied,
865 U.3. 838, 81 S.Ct. 751, 5 L.Ed.2d 747,
Odell v. Humble 0il & Refining Co, 201
F.2d 128, 127 (10th Cir.) cert, denied, 345
U8 941, 78 S.Ct. 833, 97 L.Ed, 1347
(1958); Boigjoly v. Morton Thiokol, Inc,
706 F.Supp. 795, 807 (D.Utah 1983); Har
berson v. Hilton Hotels, 818 F.Supp. 864,
866 (D.Colo.1988); Burch v Snider, 461
F.Supp. 598, 602 (D.Md.1978); Moinelli v
Pravidence Journal Co., 207 F.Supp, 468,
456 (D.R.I.) affd in part and vacated in
part on other grounds, 312 F2d 3 (lst
Cir,1962)); ses also Forsyth v. Humana,
Ine, 114 F.3d 1467, 1482 (9ch Cix.1997);
James v. McCoy, 56 F.Supp2d 919, 336
(S.D.Ohio 1998).

Thevetore, aven i tue ¢owrt nad subject
matter jurisdietion over Mr. Scherer's ob-
struetion claim and personal jurisdiction
over the defendants in their individual ea-
pacity, Mr. Scherer has no wrivate right of
action under the siatute und the claim
must be dismissed under Rule 12(b)(@).

C: Federal Ethical Standards of Con
duct

Apart from the eluims hased upon the
doenment vequests. Mr. Scherer contends
that Anpely Bennert violated federal stan-
dards of conduct and Presidential Execu-
tive Ovders by sering both us a board
member of the Curatore of the University
of Missouri and the Director of the O0CR
for Regivn VII. The Depwrument 8:3:%
that to the extent Mr. Sehever pursues this
claim ugainst the Deputment employees
in their individual eupucity. the court lacks
persomal jurisdiction over those individug
defendants.  The Depuvtment farther 8
pues that the doetrine of <overeign fmmu-

Waivedd
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ity oars this claim against the Dopart-
ment of Education, Secretary Paige and
the depariment employees in their offictul
capacity. Finally, the Department alleges
that these ethics provisions fail to provide
Mr. Scherer with a private right of action,

1. Personal Jurisgiction

As noted in the previous seetion, Mr,
Scherer failed to personally serve the indi-
viqual defendants. To the extent that he
seelss to sue Ms. Bennett in her individnal
capacity for violating applicable ethieal
guidelines, his claim must be dismissed for
lack of personal juxisdiction.

2, Sovereign Immunity

To remedy these alleged ethical viola-
tions, M2, Scherer requests an injunction
requiving the Region VI office of OCR to
conduct an investigation wnto the five fold
increase in federal funds to the Curators of
the University of Missowd and an injune-
ton requiving the Depaitment of Edu-
cation to conduet an internal investigation
into the alleged ethical violations, To this
extent. Mr. Selerer seeks an order sgainst
the United States and the docwine of sov-
erelgn immunity bars the claim. absent
waiver or an applicable exception,

1181 The United Stares has not waived
s sovereign immunity under any of the
ethieal standavds chae yovern the conduet
of the Department of Education and its
employees,  Mr. Scherer alleges that de-
fendunt Angela Bennert violated an un-
Specified  Presidemtind Executive Ovder.
In hic vesponse to the motion t dismiss.
Ur. Scherer specifies thut the conduct vio-
lites Exective Ovder (2074, Thiz order
prohibitx employeer Nont holding (inancial
Interests chue contlict with the conseien-
Yous perfarmance af duty, but {t contuins
ereign imnanity.
o the United States has put
mmunity winler any of rhe oth-

sr cthical guidelines reguluting the De-
partment’s condluet. The Depsrtrent eon-
wnds and Mr Scherer does not dispute
that ils conduct is regulated by: (1) the
Ethics In Government, endiffed at 3
US.CApp. 4 (2) the Office of Govern-
ment Ethie’s regulations, promulgated at 3
CTF.R. § 2634, et al; r3) Department o7
Ednestion regulations supplementing the
Ethics in Government act, promulgated st
3 CE.R. § 6801; and r4) the criminal con-
flict-of-interest standard, codified at 1&
U.S.C. § 208. None of these statutes or
regulstions explicitly waive the immunity
of the suvereign.

It is iess certain, however, whethex M.
Scherer’s allegations place Ms. Bennett's
conduct outside the pratections of saver-
eign immuuity. Based upon M. Scherer’s
allegations, Ms. Bennei's delegared au-
thority is Limited by the applicable ethical
provisions. - Mr. Schever implicitly sxgues
that by violating these ethical provisions.
Ms. Bennett has necessarily acted ulwa
vires, The cowrt need not reach the issue,
hawever, because none of the applicadie
ethieal guidelines pravide Mr, Schever with
a private xight of action,” e

] "

) £ L
m._u..r.npmﬁmrﬁow‘.rnae:;:gmnmﬁr_r

cal Guidelines

The Departiment argues that even if Ms.
Bennett violated the applicable ethivs
guidelines they do not provide him with an
express o1 implied righe of action,  After
reviewing the applleuble guidelines. the
vourt ngrees that Mr. Scherer has nu pri-
vute vight af netion under these standwrds
of eonduet,

To decide whether a private tight of
action is available onder n satute, the
court must deefde “whether Congress, ex-
pressly o1 by implication, intended ta erv-
4te a1 priviite calke etion.” Somiusedd
no Dever, 100 Fad T, 747 Qth Cie
(o), The Tenth Cirenit hae exgioned
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that the court “must exercise great care in
finding an implied right of action.® Dovis~
Warren Auctionesrs, J.V. v. F.D.LC, 213
F.3d 1159, 1162 (10th Cir,2000) {citing Mu-
sick, Pesler & Garrett v. Employers Ins. of
Wausey, 608 U.S. 286, 291, 113 S,Ct, 2085,
124 LEd.2d 194 (1993)). “A plaintiff ss-
serting an implied right of action undex a
federal statute bears the relatively heavy
burden of dernonstrating that Congress af-
firmatively contemplated private enforce-
ment when it passed the statute.” Casas
v. Am. Airlines, Ine., 304 F.8d 517, 52122
(5th Cir.2002). “In other words, he [or
shel must overcome the familiar presump-
tlon that Congress did not intend to create
2 private right of action” Id. at 322,

As noted sbove, the ethical provisions
relevant to this actlon include: (1) the
Ethics in Government Act, codified at §
US.C.App. 4 (2).the Office of Govern-
ment Ethic’s regulations. promuigated at 3
CIR. § 2634, et al; () Depaviment of
Education regnlations supplementing the
Ethics in Government aet, promulgated at
3 C.FR. § 6301; (4) the criminal confiier-
of-interest standard, codified at 18 US.C.
¥ 208, and (5) Execurive Order 126749
The cowrt reviews each of these provisions
ta detesmine whether Mr, Scherer is enti-
tled to being a eivil action thereunder.

2. Ethics in Government Act of 1978
[14] The Ethics in Governmens provi-
signs, codified at 5 U.S.C.App. 4. gnverns
the conduct of Deparuynent employess.
The Act, however, does not provide an
express or implied private vight of aetion.
Only the Attorney General has an express
right of netion under the Act. The relevant
enforeeinent provision provides ag follows:

20, W is worth noting thae My, Scheeee did not
aMege viplationa ol thuse speeific provisions,
Tnsteud. he genersliv alleqses that Ms. Bennetl
by viokaled wispeailied vthics provisions and

seettive Qrders. The vourt and the Depart-
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(a) Civil acton—The Attorney Genera|
may bring a civil action [n any approps.
ate United States distriet court sgaing
any individual why vinlates any provision
of section 501 or 302. The cowt iy
which such action is brought may sssess
against such individual a civil penalty of
not more than $10,000 or the amount of
compensation, if any, which the {ndividy-
al received for the prohibited eonduer,
whichever is greater,
5 U.S.C.App. 4 § 304. Moreover, there is
no evidence that Congress intended fo eve-
ate a private right of action under the Act.
In fact, this “title is sudject to the tules
and regulations of ... the Office of Gar
ernment Ethics and administered by des-
ignated agency erhics officials with respeet
to officers and empioyees of the executive
branch.” 5 U.S.C.App. 4 § 503(2) (emphs-
sis added). As discussed below, the Office
of Government Etkic’s implementing regu-
lations preclude a private right of action
under those provisions. As such, Mr
Scherer has failed to state a claim under
the Act and any ¢:aim thereundear must be
dismissed under Rude 12(L)(6).

b, Office of Governiment Ethics Regu-
lations :

The Office of Government Bthies hes
promulgated veguistions that jmplement
the Ethies in Guvernment Act at 6 GF.R.
§ 2684 ¢¢ seq ahe “Standards of mﬁ.np_
Conduet tor Ewplovees of the Execulive
Braneh™. The Qtfice of Government m:f
ies hus made cear that these regulations
create no privaie right of action against
federal employees, Section § 2636.106
provides ¢hat ~[a] violetion of this part OF
ot supplemencl ageney  regulations, &
stieh, tloes not erewte any right or benefib

waitt have Laken the iniligive of const
his complaint broadiy in analyze whether

. 3
allegations <1ate 0 clainy wider these PO A

slons,

substaniive ur procedural, ealoreeable at
Jaw by Bny person auguingt the United
& Ststes, ity agencies, its officers or employ-
ges, or any utner person” 5 C.F.R.
§ 2633.106(c).  As such, the implementing
regulations do not provide Mr. Scherer
with 4 private righi of action and any elnim
¥ under these regulations must be dismissed
% under Rule 12(b)G).

¢ Supplemental Standavds of Ethical
Conduct

il The Supplemental Standards of Ethical
5 Conduct for Employees of the Department
£ of Educadon "apply to employees of the
81 Department of Education and supplement
the Standards of Ethieal Conduct for Em-
f ployees of the Executive Branch contained
4 in6 CFR part 2635." 5 C.I'R. § 6301.101,

These reguiations contain no express pui-
vate right of action, Moreover, the Stan-
% davds of Ethical Conduet for Employees of
% the Executive Branch provide thac neither
4 those regulations nor the provisions “gf
i@ wupplemental agency regulations ... cre
ale any right or benefi, substaacive or
4 Poeediral, eaforceable wr law ..." 3
| CF.R. § 2035.1068(c} (emphasis added),

4s sueh. Mr. Scherer has no right of
&fion under the Depatrtment’s supplemen-
tal standards and any claim based upon
| these standards must be dismissed under
4 Rule 12(6w1),

.

m, Criminal Contlict of intevest statute

OBLSC Y 208
. 1181

The eriminal contlict ol interest

US.C. § 2080 While the imposition
{ & civil penalty “does not preclude any
ther criminl or ¢ivil staeutmey, eomman
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law, or sdministrative remedy, which is
uvailable by law to the United Stutes nr
any other person,” it dues rot cxuate sn
independent private right of action,  Ray
v. Progwire 581 F.2d 998, 1001 (D.C.Cir.,
cert, denied, 439 U.S, 933, 99 S.Ct. 326, 38
L.Ed.2d 323 (1978) (upholding 12(h)(6} dis-
missal of claim bronght under 18 U.S.C.
§ 201 because “bare criminal statute” pro-
vides no private cause of action). The
courts have also refused to recognize ah
implied right of action under the stature.
Judicia! Watch, Inc. v GClinton, &80
F.Supp. 1, 3 (D.D.C.1898) (dismissing
claim under 12(b)(8) because statute pro-
vided no private right of action); Seratoga
Sow. and Loan Ass'n v Fed Home Loan
Bank of San Prancisco, 724 F.Supp, 683,
690 (N.D.Cal.1989) (nu private right of ac-
don). The cowrt agyees with the ressoning
of these courts and joins them in conelud-
ing that the federal conflict of interest
statute provides no express or implied pri-
vare vight of setion. Az sueh M Sgher-
er's claims under this staiure must be dis-
missed under Rule 12(b)6),

e. Lxecutive Ovder 12674

2

[161 Executive Order Z@E provides
for certain standards of eohdudt for execu-
tive branch employees. The Order does
not expressly ereate a right of actfon. M,
Scherer has offered no evidence suggest-
ing that the President intended o crewce
an implled vight of aetion and the cowt
has found a0 sueh evidence in its indepen-
dent review uf the order, As sueh, My
Scherer has failed to overcume the rek-
thvely beavy presmuption that the govern-
ment did not intend to crente n priviate
right of aution axd. therelore. hus Tailed to
state u el wider the executive order.

D. Fuilure to Enforce Chil Righls
Legislation
Finnily, Mr. Schever alleges that the

Degruranent hus tuilod 1o iovestigate ade-
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quately bis administrative complaine, M,
Scherer also makes a conelusory ailegation
that the Department has failed to enforce
applicable civil rights legislation against
the University of Missom, To cure these
alleged deficiencies, Mx. Scherer seeks an
injunction requiring the Department to en-
force all federal civil rights statutes and to
revoke funding to the Gurators of the Uni-
versity of Missouri until they can produce
affirmative evidence demanstrating compll-
ance with these acts, In its motion to
dismiss, the Department contends that to
the extent Mr. Scherer pursues this elaim
against the Department employees in their
individual capacity, the court lacks person-
al jurisdiction over those individual defen-
dants. The Department further argues
that the doctrine of sovereign immunity
bars this claim against the Department of
Education, Secretary Paige and the de-
patment employees in their official capaci-
ty. Finally, the Department believes that
e Seherer has no ?ﬂ.ﬁw,wﬁf of aerion
against the finding agency,

1. Personal Jurisdictjon

As noted in the previous section, M.
Seherer {ailed ta personally serve the indi-
vidual defendants and the court luacks per-
sonal jurisdiction over these parties.

2, Sovereign [mmunity

To adequately address the sovereignty
issue, the cowrt must determine whether
the federal eivii vights statutes ar the Ad-
21, For example. if M. Seheree has o right 10

compel the Department to indiate Murther in-

vestigatians or enforee the wpplicable civil

vighis Tegistalian under the APA, wection 702

wabves sovereign imiunily as o injunctive

reliel against whninisirative agencies, Wvo.

g, 279 FAd ot 1230 (nodtng that "Sectiun

702 generally waives the sovereigh imunity

ul the Yaited Slales, its ageneies, wnd olMivi

inoapeney veview actions seeking spucitic re.
lie(™
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rainistrative Procedure Act (“APA”) ere.
ates an express or implied right of wetion
sgainst the federal funding agency aq
such, the court must turn t whether My,
Scherer has a statutory or impiied right of
action direetly apgaingt the Department.

3. Private Right of Action against the
Federal Funding Agency

[171 As previously discussed, the De-
partment of Education is responsible for
enforcing Title VI, Section 504 of the Re-
habilitation Act and the ADA against edu-
cational institutions that receive federal
funding,  Liberally interpreting Mr,
Scherew’s complaint, he alleges that the
Department has felled to adequately inves.
tgate his discrimination complaint and en-
force these civil rights stattes. While
Mr. Scherer, assuming he has standing,
has an implied right of action apainst re-
ciplents of federal funds who violate these
civil rights statufes, he does not have a
vrivate right of netion ngainst the funding
agency, the Deparunent in this case, To
reach this eonclusion, the cowt must ex-
amine whether Mr, Scherer has a statute-
ry basis for judicial review of the agency
concuer or & yight of uction under the
APA.

.a. Right of Action under the Statutes

The focal polnt of the cowt’s analysis I8
un Title V1 beeause the remedinl schemes
of both Section 304 and the ADA ave tied
to the remedies mvailable nuder Tide VI2

22, Suction 504 was modeled upon Tisle V1 of
she Civil Righes Act of [9sd, 42 USL
§ 20004 ¢t veg.. and Title I of the Education
Amendments ol 1972, 20 US.C. § 1681 e
suy. Selt Bl v Nusware Conmy v, Arfine, A80
U.S. 273, 107 S.CLo 1123, 2o a2
LE®Id 37 (1937, Qe Wien constive
seclion 504 with relireage 10 Thles VT aud X
Powias v MWD \egnnvwion Comp, 84 Fad
LE47, 1133 (00th Cie 99, T Tyet, in 1978
Congress aended seetion 303 o 1he Aot 0

7
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Utaun 341 FSupp.2d 1270 U.Kan, 21103)

Title VI prohibiva fetders] czelusion from
participation in, denial of henefits of, un(
diserimination under any federally-asgisted
program on acenunt of race or national
origin.  Justice Ginshurg aptly described
the administrative enfircement component
of Title VI:

The statute directs each federal ageney
that dishursey federal funds to “effectut-
ate” the antidiscrimination mandste. If
complianee cannot be secured by volun-
tary means, Title VI instruets the agen-
¢y to injdate a process leading to the
termination of or refusal to grant
or to continue (federal monetary)
assistance, hitp: e westlaw.
com/Find/Defanitacl?rs=1.0&vr=2.0&
DB=10005.8&DocNanie=}2USCAS
2000D-1&F1ndType=L TUnder a com-
plaint procedure devised by the Depart-
ment, individuals may flle administrative
complaints identifying allegedly noncom-
plying aid recipients. If the agemey
(OCR. now placed in the Departmenc af
Educartion; investigares and determines
the complaint to be meritorious. the

TV TRUA

varlous complianes e, potentiully
culminating in the ultimate sanction of
fund  termination.  DociumentizzfV
Fo011

o

Woien's Equity Action League v Cara-
zos 906 F.2d 742, 745 (D.C.Cr.1990 (in-
ternal vistions nmivel)  in addition o
admitistrative  enforcement of the oivil
Mghts statutes, the Supreme Cowrl las
held that victing of diseriminatory prac-
tices have an implied right of etion
against the diseriminating vevipients of

speeith that 1he entoreement scheme of Title
VI governs § S04 29 US.C§ 794ual(2).
Similazhy, the ADA speeilically earpovates
the remedivs, procedures, 1od chis available
wndey a 304 ol 1he Rehabdilion det, 42

U.S.CO8 124330 wind the voniis comatrie the
ADA wuh relerence 10 8 S04 Pastun & 1IC

uderal tundls.  Gaapmm, o 1pin, of Chice-
oy 441 ULS, 6T, 634l O S L4, 60
L.Ed2d 560 (19m).

The Cunnom Cours, however, suggested
that no such right exists ugainst the fund-
ing agency. After reviewing Title VI's
legislative history the court explained that
Congress’ final vexsinn of the Act reflected
“'a compromise aimed ag protecting indjvid-
ual rights without subjecting the Govern-
ment to suits.” ¢, at 715, B9 S.CL 1946,
The cowrt concluded that a private right of
action against the funding agency waould be
“far more disruptive” of the agency’s ef-
forts to ensure compliance than s “private
suit against the recipient of the federal aid
could ever be", Id. at 706 n. 41, 99 3.Ct
1946. These comments suggest that M,
Scherer has no implied right of action
against the funding agency. Indeed. since
Cannon, federal courts have generally held
that plaintiffs do not have a right of action
against the funding ageney to compel them
o anfuree the shil pights staniaes. Dova-
mentdzzFN F0083 Wonien's Equity detion
League. 906 ¥.2d at 748 (citing NAACP
Healear Conters Tne, 58y Fd 1240
e A7 pdd Cirdvi9y: LConsine oy Unined
Stafes Dep of Transp. 830 F.2d-603, 507
(Ist Ci1989% Mariow m;:,?m States
Dept of Ed, 820 F.2d 581, 334 12d Cir
1987), cert. deniect, 484 U.S. 1044, 103
S.Ct, 780, 98 L.Ed.2d 866 (1988 Salrador
¢ Bennerdc 300 T2 07,09 (Tth Gl 2086,
sev also Jersey Heights  Nelghboroad
Asgw o Glewdenmg, 174 Fad 180, 191
(th Cir 1999)finding no express right of
action under Title VT und retusing o ree-
ognize an implied right under the det)®

AN

Lnfied Corp, 77 F3A 1235, 1245 (lUih Cir

19961

23, Sune courts hane 3..._.:::_.5. AN
v ugainst the lunding ageney, but ol
Tmarron cireimistanees imolviag
that 1he ageney has conyciously and expressls
abdicired s entorcemeny dutfes, g dhe
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The cnurt believes that the Tenth Cir-
cuit would embrace the reasnning of these
eourts and likewise reny Mr. Schever a
right of action against the Department,
hased upnn its unpublished opinion in
Renterie v, Diaabus, 92 F.8d 1197, 1095
WL 44905 (1nth Cir.1996), cert. denied
522 U.S. 897, 118 S.Ct. 241, 139 L.Ed.2d
191 (1997). In Renferia, the plaintiff
brought a pro se action against officials of
the Reglon VII Office for Civil Rights,
United States Depariment of Education,
after OCR closed har administrative com-
plaint In which she alleged that Wichita
State University had discriminated against
her while she was a student in various
classes. Id at *1, 92 F.3d 1197. After
reviewing the distriet ecowrt's opinfon dis-
missing the action, the Tenth Cireuic
agreed that Ms. Renterfa had no private
right of action directly against the agency
under Title VI, Zd. at *2, 92 F.9d 1197. M,
‘Scherer is similarly situated to Ms, Rente-
ria in that he seeks a remedy for the
Department’s alleged failure to adequarely
invesrigate his complaint and enforce ap-
plicable civil rights statutes. As such, the
cowrt is convinced that he, just as Ms.
Renteria, has no private rvight of action
agalnst the Department under Title VI

b. Implied Right of Aetjon under the
Admijwistrarive Procedure Act

Absent a right of sction under the civi
vigiits statutes. the question is whether the
APA provides a right of action requiring

agency s using improper proceduves lar ap-
proving [undud programs, thal it acquiesced
or uctively  partcipmed indiseraminalarn
praciices, or thal it has weongly refused (o
pursue wrther action when cltorts 1o achieve
valaulany campliance have fLiled.™  Uardon,
420 F.ad o 383 tinternal clafons omitted),
1 ix unelear, howevero whether theye nairow
exeypriung are il applicable in lghe of e
Supreme Courts guidance in Coon. Nov-
ertheless, the votrt need not decide that issue
boeause  Mr, Schurer's compluint containg

agencies to enforce the applicable chij’

rights statutes.

Section 02 of the APA generally ay

thorizes suits against government ugencies
for relief other than money dumages, 3
US.C § 702, A suit under Section 702
however, is available only when “there ig
no other adequate remedy in a court, ., »
5 US.C. 704 Federal courts have hejg
that victirs of diserimiration have an ade.
quate remedy to redress discrimination in
the form of an implied right of actipn
directly against the discriminating instity-
tion and that this remedy forecloses any
right of action agalnst the funding
agency under the APA, hitpifwuns
westlow, comt/Find/Defovlt wlirs=1.0&vr .
=20&DB=350&[indType=Y&Reference
PositionType=S&SericlVum=
1990098945& ReferencePosition=748 .
Washington Legal Foundation v Alexan-
der, 984 F.2d 483, 486 (D.C.Cir.1993);
Women's Equity Action League, 906 F.24
at  731:

Jersey Heights Neighborhood
Asaty 174 FAd ar 191-32 (dth Ched999).

Tenth Cireuit would adopt the same posi-
tion based upon its unprblished opinion in
Reuterfa. Therein. the cowrt affirmed the
districe cowt's finding that the plaintitf
had no vight of action. under the APA,
against the Department of Education, 92
F.3d 1397, 1996 WL J46905, at *2. Like-
wise, My, Schierer has no right of sozom

anly one conchisor allegacon that "'[the De-

parument ol Educalion and its various stall B

muemabers and oflfeers have [ailed 0 ns?nmm
the eivil mghus laws an the Universily of Mis-
sourt,” As a resull M. Scherer nos%._.mn.u
thay “thex hae vielated [hts] and others oY
vights. Tven wssuming (hay he nagrow g
of cases permiting digect avrfons agalnst the

funding ageney vemain valid in the post-Lalt-
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Chean 240 F.8upp.2d 1289 (1. Kan, 20031
under the APA to foree the Departmoent w
ivestigate further his administrative com-
\m‘ plaint or enfuree Title VI, Seetion 304 of
the Rehubilitation Act, nr the ADA against
the University of Missouri. Instead, Mp,
Scherer’s remedy lies with an actinn di-
reetly against the discriminatory recipient
of federal funds™  As such, the court de-
nies My, Scherer’s elaims founded upon an
express o implied right of action under .
the civil rights aEEnmm or the APA under Barbara J. KELLY-KOFFI, Plaintiff,
& Rule 12(h)(8). v

IT 1S THEREFORE ORDERED BY WESLEY MEDICAL CENTER,
THE COURT THAT defendant's mation Defendant.
i> to dismiss (Doc. 98) is granted and Mr. No. 01-1276-JTM.
¢ Scherer’s complaint is dismissed in its en-
W tirety, Specifically, the court grants the
i, motion as to Mr. Scherer's FOIA claims
under Rule 12(b)(1) for failing to exhaust
A his administtative remedies and under
‘40 Twle 12(b)(6) because his requested reme-
_dyis not available under the stawte. The Nurse brought § 1981 action agsinst
. cowt funther dismisses his FOIA claims medical center alleging race diseximina-
igainst the individual defendsnts under tion. On medical center’s motion for
Rule I2(0X8) heciuze TOIA provides a swmmary judgment, the Disuder Cowrt,
right of action against the agency, not its  Marten, .. held thary (1) nurse was not
officers. The cowrt grants the motion as  qualified for her position, and /2) murse’s
to Mr, Scherer's non-FOIA elaims wunder  sevial ervors in documennng e lspen-
Rule 12(b}B3) in rheir entivery beeanse saton ol nareotic medivatons weyg, wyiti-
nore of the velevant statutes, vegulations  (mate, non-race based reasonsyfor-medical
3 or executive orders provides him with a center’s decision to tevminde “her em-
$ Private right of action. Mureover, the ployment, = '
court grants the Department's motion to
disimiss the obstruction uf justice clajw
againsc ail federal sgencies and enpluvess
i theit official capacity under Rule
120X becuuse the doctrine of sovereign
m. immunicy burs such claims, Finally. the
. 2Ot dismisses all elaims apainst che indi-
Fdual delendants in their ndividual eapiie-
ity under Rule 12(b%2) bevamse Me. Scher-
& failed to serve themt in eonlnmity with
" Rule 4@ and the vower ks prisonal

Jursdietion over the defendants in that
cupacity.
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United States Distiiec Cowrt,
D. Kansas,

Jan, 18, 2003.

’

Motion granted.

1. Civil Rights 144

Tevmiuated wuese whae had aumerons
diserepancies in hee doewmentatian ol nar-
cotie medicntions wis not yaalified fur her
position, s required for her prima fagle
case of rure diserimination under § [981;
nurse’s pttern ol grrors was tat satisfie
wry to mediead eoptey, and het ervors

>

non era, Mr, Scherer's conclusory i_nnm‘zo_.ﬁ. 15
withi :

are insutlicient ta ploce his complaint v
the seope of Thase degisinns. '

inn i the Unfted Staces Oistisct Couvt lar
Ui Western Disinet of Missouri.

AMr, Scherer has wiilized this reme-
he allegedly diseehminaing insti-




