
The Identity Project
www.PapersPlease.org

1736 Franklin Street, 9th Floor
Oakland, CA 94612

510-208-7744 (office)
415-824-0214 (cell/mobile)

December 8, 2011

Margo Schlanger
Officer for Civil Rights and Civil Liberties
U.S. Department of Homeland Security
Building 410, Mail Stop #0190
Washington, D.C. 20528
(by e-mail to <CRCL@dhs.gov>)

Dear Ms. Schlanger:

Thank you for your letter of September 30, 2011, in response to some of our 
pending complaints of violations by the DHS and DHS components of U.S. obligations 
pursuant to international human rights treaties.  Thanks also to your staff for taking the 
time to meet with us on September 19, 2011, to discuss your complaint procedures. 

As we discussed with your staff in that meeting, we are concerned that your office 
still has made no public announcement of your designation pursuant to Executive Order 
13107 as the "single contact officer" responsible for DHS implementation of human 
rights treaties.  As mentioned in your letter, your website identifies EO 13107 as being 
among the legal authorities for the actions of your office.  But that is equally true of 
every executive department, agency, and office, each of which could and should properly 
include EO 13107 among the legal authorities for their actions. By its express terms, EO 
13107 applies to, and imposes duties on, "all executive department and agencies".

Stating that you, like every other executive branch officer and employee, have a 
duty to comply with EU 13107, stops far short of public notice of your designation as the 
DHS "single contact officer" responsible for insuring that complaints of human rights 
violations by DHS are responded to.  No such notice has been published in the Federal 
Register. We obtained a copy of the order so designating you only in response to a FOIA 
request, and it is currently available only on our website, not from any DHS website.
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Your letter mentions the reports your office makes to Congress and to 
international treaty monitoring bodies, but does not mention your reporting to the 
Interagency Working Group on Human Rights Treaties. Pursuant to EO 13107, the 
Interagency Working Group is responsible for "coordinating and directing an annual 
review of … matters as to which there have been non-trivial complaints or allegations of 
inconsistency with or breach of international human rights obligations."

Each of the matters raised in our complaints, which were received by DHS 
between 2006 and 2009 and by your office no later than 2009-2010, should already have 
been reported to the Interagency Working Group and included in one or more of these 
annual reviews. However, in response to our FOIA request we were told by your FOIA 
office that they were unable to locate any record of reporting of our complaints, or of any 
complaints received by your office or DHS, to the Interagency Working Group. 

We specifically request that the matters raised by each of our complaints, and of 
each other complaint of human rights violations which has been received by your office 
or by any ofter DHS office or component since the creation of the department, be 
immediately reported by you to the Interagency Working Group – as they should have 
been years ago – and included in its next annual review of such matters.

Please provide us with a copy of your report to the  Interagency Working Group 
and advise us how we can contact the Interagency Working Group to follow up with it 
and to find out the outcome of its review of the matters we have complained of.

As we pointed out to your staff during our meeting, the Interagency Working 
Group will remain unable to fulfill its duty to conduct an annual review of such matters 
unless and until you, and your counterpart single contact officers for other departments, 
implement comprehensive programs (1) requiring that all such complaints received by 
any office or component within your department be referred and/or reported to you, and 
(2) logging the specific matters complained of, i.e. the particular actions complained of 
and the particular human rights treaty obligations they are alleged to have violated.

You "decline to comment further" concerning one of our complaints because 
"there is ongoing litigation on this issue".  We are pleased to learn that you, and the DHS 
Office of the General Counsel, believe that there is a cause of action for violations of the 
ICCPR. But we are unaware of any such litigation, and in any case EO 13107 makes no 
exception to your duty to insure that complaints receive a response in cases where an 
issue is also the subject of litigation.

We specifically request that you properly record this complaint in your docket as 
still pending and not yet responded to, and that you respond to this complaint as soon as 
the litigation to which you refer is concluded, if not sooner. Please advise us to what 
litigation you refer, so that we can monitor when it is concluded and know when to 
expect your response to our still-pending complaint.
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Finally, we are disappointed that, like the DHS components which originally 
received some of our complaints, you cite statutory authority for DHS and component 
actions as though it were a justification for actions which violate Constitutional or treaty 
rights.  Whether actions are authorized by statute is irrelevant to whether they  violate 
Constitutional or treaty rights, and unresponsive to complaints of such violations. Such 
improper "responses" suggest a profound failure to recognize the supremacy of 
Constitutional and international treaty obligations over statutory and regulatory authority.

As cited in our complaints, and as entirely ignored by your letter and by all all of 
the DHS components to which our complaints were originally submitted, the proper 
criteria for the evaluation of measures that implicate the right to freedom of movement 
guaranteed by Article 12 of the International Covenant on Civil and Political Rights 
(ICCPR) are those enunciated by the U.N. Human Rights Committee, pursuant to its 
authority under the ICCPR, in its "General Comment No. 27 on Freedom of Movement".

In fulfillment of your duty under EO 13107 to maintain an awareness of U.S. 
obligations pursuant to human rights treaties including the ICCPR, and to insure that all 
DHS components do likewise, we urge you to familiarize yourself with "General 
Comment No. 27 on Freedom of Movement" as the legal basis for evaluating that right.  

Sincerely,

Edward Hasbrouck
Consultant on travel-related civil liberties and human rights issues

The Identity Project

Enclosure: U.N. Human Rights Committee, General Comment No. 27
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