Office for Civil Rights and Civil Liberties
U.S. Department of Homeland Security
Washington, DC 20528

Homeland
Security

June 13, 2011

Edward Hasbrouck
The Identity Project
1736 Franklin Street, 9" Floor
Oakland, CA 94612

Re: CRCL 11-05-05
Dear Mr. Hasbrouck:

This is the final response to your Freedom of Information Act (FOIA) request to the Department
of Homeland Security (DHS) Office for Civil Rights and Civil Liberties (CRCL), dated
May 20, 2011, and received by this office on May 20, 2011. You are seeking:

(1) Any records pertaining to the designation of the Department of Homeland Security (DHS)
Officer for Civil Rights and Civil Liberties as the single contact officer responsible for overall
coordination of the implementation of Executive Order by the DHS, including but not limited to
any orders or directives formalizing such a designation and any communications between the
Office for Civil Rights and Civil Liberties (CRCL) and the Office of the Secretary of Homeland
Security or other DHS components or other executive offices or departments regarding such a
designation, the need or potential need for such a designation, and/or the absence of such a
designation.

(2) Any public notices promulgated by CRCL pertaining to the designation of the Officer for
Civil Rights and Civil Liberties as the single contact officer responsible for overall coordination
of the implementation of Executive Order by the DHS.

(3) Any information distributed to DHS components pertaining to the designation of the Officer
for Civil Rights and Civil Liberties as the single contact officer responsible for overall
coordination of the implementation of Executive Order by the DHS.

(4) Any records pertaining to any prior designation of such a single contact officer for
implementation of Executive Order 13107 by the DHS, since the creation of DHS.

(5) Any records pertaining to responsibility for implementation of Executive Order 13107 by
DHS and/or DHS components prior to the first designation of such a single contact office for
implementation of Executive Order 13107 by DHS.



(6) Any policies, procedures, communications, or other records pertaining to the handling by
CRCL of complaints of alleged violations by the DHS or DHS components of U.S. obligations
pursuant to international human rights treaties received prior to the designation of the Officer for
Civil Rights and Civil Liberties as the single contact officer for implementation of Executive
Order by the DHS.

(7) Any policies, procedures, directives, instructions, or advice for use within CRCL or by other
DHS components pertaining to the receipt, processing, investigation, referral, logging, reporting,
and/or response to complaints of alleged violations by the DHS or DHS components of U.S.
obligations pursuant to international human rights treaties, including but not limited to those
pertaining to complaints received in the course of DHS and/or component rulemakings,
complaints received by DHS components, and complaints received through the "Traveler
Redress Inquiry Program™ (TRIP).

(8) Any logs, docket lists, reports, or similar records that have been generated from the

"CRCL database™ or otherwise by or for the use of CRCL pertaining to complaints of alleged
violations by the DHS or DHS components of U.S. obligations pursuant to international human
rights treaties, including but not limited to any reports that identify such complaints as a category
of complaints to DHS, or that pertain to the number of such complaints, the DHS components by
which they been received or to which they pertain, which provisions of which treaties have they
alleged to have been violated, how they have been handled, what the disposition of them has
been, what (if any) response has been provided to the complainants, how much time has elapsed
between receipt and response to complaints, and/or how many such complaints remain pending.

A search of CRCL for documents responsive to your request produced a total of 408 responsive
pages. As a result of discussion between agency personnel and members of our staff, as a matter
of administrative discretion, | am releasing 408 pages. | have determined that 379 pages of the
records are releasable in their entirety, 25 pages are partially releasable, and 4 pages are withheld
in their entirety pursuant to Title 5 U.S.C. § 552 (b)(5) and (b)(6).

FOIA Exemption 5 protects from disclosure those inter- or intra-agency documents that are
normally privileged in the civil discovery context. The three most frequently invoked privileges
are the deliberative process privilege, the attorney work-product privilege, and the attorney-client
privilege. After carefully reviewing the responsive documents, | determined that [portions of]
the responsive documents qualify for protection under the

e Deliberative Process Privilege
The deliberative process privilege protects the integrity of the deliberative or decision-making
processes within the agency by exempting from mandatory disclosure opinions, conclusions, and
recommendations included within inter-agency or intra-agency memoranda or letters. The
release of this internal information would discourage the expression of candid opinions and
inhibit the free and frank exchange of information among agency personnel.

e Attorney-Client Privilege
The attorney-client privilege protects confidential communications between an attorney and his
client relating to a legal matter for which the client has sought professional advice. It applies to



facts divulged by a client to his attorney, and encompasses any opinions given by an attorney to
his client based upon, and thus reflecting, those facts, as well as communications between
attorneys that reflect client-supplied information. The attorney-client privilege is not limited to
the context of litigation.

FOIA Exemption 6 exempts from disclosure personnel or medical files and similar files the
release of which would cause a clearly unwarranted invasion of personal privacy. This requires a
balancing of the public’s right to disclosure against the individual’s right privacy. The privacy
interests of the individuals in the records you have requested outweigh any minimal public
interest in disclosure of the information. Any private interest you may have in that information
does not factor into the aforementioned balancing test.

You have a right to appeal the above withholding determination. Should you wish to do so, you
must send your appeal and a copy of this letter, within 60 days of the date of this letter, to:
Associate General Counsel (General Law), U.S. Department of Homeland Security, Washington,
D.C. 20528, following the procedures outlined in the DHS regulations at 6 C.F.R. § 5.9. Your
envelope and letter should be marked “FOIA Appeal.” Copies of the FOIA and DHS regulations
are available at www.dhs.gov/foia.

The Office of Government Information Services (OGIS) also mediates disputes between FOIA
requesters and Federal agencies as a non-exclusive alternative to litigation. If you are requesting
access to your own records (which is considered a Privacy Act request), you should know that
OGIS does not have the authority to handle requests made under the Privacy Act of 1974. If you
wish to contact OGIS, you may email them at ogis@nara.gov or call 1-877-684-6448.

Provisions of the FOIA allow us to recover part of the cost of complying with your request. In
this instance, because the cost is below the $14 minimum, there is no charge. 6 CFR §
5.11(d)(4).

If you need to contact our office again about this matter, please refer to CRCL 11-05-05. This
office can be reached at 202-357-7672.

Sincerely,

Fe rn a n d O E‘glia\lyslgned by FE'HEnd.j
Pineiro Jr. 55
Fernando Pineiro Jr.
FOIA Officer
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