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March 23, 2011
Standing Committee on Transportation and Housing
California State Senate
State Capitol, Room 2209
Sacramento, CA 94248

Re: SB251 (Vehicles, driver's licenses, and selective service)

Honorable Chair and Members of the Committee,

We hope the Committee will recommend that the Senate reject SB 251. We write 
to raise several issues which we believe should be considered in your evaluation of what 
SB 251 would mean, whether it is justified, and what it would cost to implement.

SB 251 would require, as a condition of applying for a California driver's license, 
that applicants consent to having the information they provide to the DMV forwarded to 
the federal Selective Service System and used to register them for military conscription.

We believe that requiring applicants for driver's licenses to consent to being 
registered for a military draft would deter many young men from getting driver's licenses, 
but would be unlikely to stop them from driving. This would make it harder to reach this 
highly accident-prone population or educate them about safe driving, make it more 
difficult to enforce safe driving requirements, and ultimately lead to more road accidents.

 In addition, SB 251 would perpetuate and expand the inappropriate practice of 
tying unrelated enforcement activities to the issuance of driver credentials.

This practice starts by redefining a Constitutionally-protected activity, freedom of 
movement, as a "privilege". In the days of horses, no government license was required to 
move about the state.  In today's California, this right is exercised  by more than 83% of 
the population by getting a driver's license and driving a vehicle. 1

1. U.S. Department of Transportation, Highway Statistics 2000, "Licensed Drivers by Sex and 
Ratio to Population – 2000", http://www.fhwa.dot.gov/ohim/hs00/dl1c.htm
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Once this former "right" is claimed to be a  "privilege", then a Pandora's Box of 
restrictions can in theory be  attached to it.  Enforcement regimes from "deadbeat dads" 
to "smoke  a joint, lose your license" have been tied to driver's licenses, not because they 
are related to driver safety, but because they are "convenient" and attractive to legislators. 
But the attraction of using linkages to driver licensing as means to enforce other laws 
stems precisely from the importance of a driver's license – and the right to free movement 
for which it has been made a prerequisite.  In today's California, "consent" given under 
threat of denial of a license to exercise the "privilege" of driving is no real consent at all. 
The exercise of one right cannot lawfully be conditioned on the waiver of another right.

Every time  the legislature drives another part of the California population 
"underground", unable to obtain a driver's license without some kind of  draconian 
sanction being applied to them (such as being subjected to the risk of being forced into 
military service) we are reducing driver safety, which is the whole  point of the licensing 
regime. 2  The DMV itself has said that, "Many unlicensed and suspended and revoked 
drivers continue to drive and represent   significant public safety risks. Better methods are 
needed for identifying and controlling unlicensed driving in California."

Creating powerful disincentives for young drivers to get a driver's license – and 
we can think of few more powerful ones than the threat of military conscription – isn't 
just irrelevant to any legitimate purpose of the DMV. It would be directly 
counterproductive to the fundamental purpose of the DMV to promoting safe driving, 
which is the ostensible reason for requiring drivers to be licensed in the first place. 

Besides the practical effects of SB 251 on fatal accidents and respect for the law, 
driver's licenses are the thin end of the wedge of restrictions on the right to travel, which 
is protected both internationally (in the UN Declaration of Human Rights and the 
International Conventiona on Civil and Political Rights), nationally (in the Constitution's 
Assembly Clause), and in our state Constitution's Article I, Section 3 (a). 

Travel, both within the state of California and to and from other states and 
countries, is a fundamental right guaranteed as part of the "right of the people … 
peacably to assemble"  under the First Amendment, as well as by Article 12 (freedom of 
movement) of the International Covenant on Civil and Political Rights (ICCPR), a treaty 
to which the U.S. is a party and which is thus part of the supreme law of the land.

Government-issued photo ID credentials are required to exercise these rights, 
including not just driving but also travel within California by Amtrak. Government-

2.  See "Unlicensed Driving: A Major California Safety Problem", by Raymond C. Peck, California 
DMV Licensing Operations Division Research and Development (1997), 
http://www.dmv.ca.gov/about/profile/rd/resnotes/unlicensed.htm.  According to this DMV research 
report, 8.8% of the drivers on the road had suspended or revoked licenses, and another 3.3% 
had no record of any driver's  license. These drivers were disproportionately likely to have a 
subsequent accident involving a fatality.
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issued ID credentials are also required for entrance to many government buildings, 
including some courthouses and buildings housing Congressional offices. This makes 
these ID credentials, issued by the DMV, a prerequisite to the exercise of the right to 
petition for redress of grievance, as also guaranteed by the First Amendment.

Travel is a right, not a privilege. Conditions placed on the exercise of this right, as 
would be done by this bill, must be evaluated according to the strict standards applicable 
to measures which burden or place conditions on the exercise of these rights.

Any conditioning of driver's licenses on consent to the use of DMV data for other 
purposes – whether for purposes of Selective Service registration, compilation and 
maintenance of "REAL-ID" databases, or otherwise – would transform the right to travel 
into a privilege that can be granted or withheld by the state at whim. Once such 
conditions on the exercise of rights begin to be imposed, where will they end?  

Measures which burden First Amendment rights are subject to strict scrutiny, 
while measures that burden the rights protected by Article 12 of the ICCPR must meet a 
strict standard of necessity: they must be shown to be actually effective for a legitimate 
government purpose that could not be achieved by any less burdensome alternative. 

(The standards applicable to  measures which burden the rights protected by 
Article 12 of the ICCPR – which are of particular import to this Committee because of 
the relationship between transportation and freedom of movement – are specified in 
General Comment No. 27 of the U.N. Human Rights Committee, as attached.)

None of these criteria are satisfied by SB 251. Selective Service registration is not 
a legitimate purpose for California or the DMV.  There is no evidence that merely 
requiring applicants for California driver's licenses to consent to being registered will 
salvage this failed federal program, particularly in light of the fact that even the threat of 
severe criminal penalties has not "generate[d] sufficient  registrations to maintain the 
credibility of the system", as federal authorities had hoped.  And there is no evidence that 
measures that are less burdensome to First Amendment rights have even been considered.

By making the California DMV an agent or instrumentality of the federal 
Selective Service System (SSS) in carrying out draft registration, SB251 would subject 
the actions of the DMV in that capacity to the requirement of the Religious Freedom 
Restoration Act (RFRA) of 1993, 42 U.S.C. § 2000bb. Those actions of the DMV, on 
behalf of the SSS, would substantially burden the First Amendment rights of those whose 
religious beliefs do not permit them to consent to being registered for military service.

Pursuant to the RFRA, such a burden is permitted only if it both "(1) is in 
furtherance of a compelling governmental interest; and (2) is the least restrictive means 
of furthering that compelling governmental interest." SB 251 is neither in furtherance of a 
compelling interest (nothing compels California to assist the federal government with 
Selective Service registration) nor is it the least restrictive means of doing so.
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Enactment of SB 251 without the inclusion of sufficient administrative 
mechanisms to ensure the accommodation of those with sincere religious objections 
would violate the federal RFRA and lead to costly litigation.

Determining which applicants for drivers licenses have religious beliefs that 
would be substantially burdened by consenting to Selective Service registration would 
place the DMV in the position of having to conduct de facto evaluation and classification 
of the sincerity and substantive religious beliefs of claimants to conscientious objection – 
something for which the DMV in unprepared, unqualified, and has no funding.

The RFRA creates an absolute defense against any civil or criminal penalties for 
noncompliance with any measure that imposes such a burden on religious beliefs. 
Enacting SB 251 without provision for accommodating such sincere and substantial 
religious objections would create an absolute defense, for religious conscientious 
objectors to Selective Selective registration, to any charge of operating  a motor vehicle 
without a license.  Is this really what the legislature should be doing? 

We urge the Committee to carefully evaluate the preparedness of the DMV to 
make the accommodations required by the RFRA, and the costs of those measures.  In 
considering this bill, and in the future, we urge you to respect First Amendment rights, 
and not to impose any conditions on the exercise of the right to travel that are not the 
least restrictive alternative, actually effective and justified by strict standards of necessity.

Sincerely,

Edward Hasbrouck
Consultant on travel-related civil liberties and human rights issues

The Identity Project

Attachment:
U.N. Human Rights Committee, General Comment No. 27: Freedom of Movement

(The Identity Project, <http://www.PapersPlease.org>, provides advice, assistance, 
publicity, and legal defense to those who find their rights infringed, or their legitimate 
activities curtailed, by demands for identification, and builds public awareness about the 
effects of ID requirements on fundamental rights. IDP is a program of the First 
Amendment Project, a California nonprofit organization providing legal and educational 
resources dedicated to protecting and promoting First Amendment rights.)
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