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OPINION
PAEZ, Circuit Judge:
JohnGilmore (OGilmor®)suedSouthwestirlines andthe

United StatesAttorney General Alberto R. Gonzalesamong
other defendants, alleging that the enactmentand enforce-

'Gilmore alsonamedthe following federaldefendantsRobertMueller,
in his official capacityas Director of the FederalBureauof Investigation
(OFBO);NormanMineta, in his official capacityasSecretaryof Transpor-
tation; Marion C. Blakely, in her official capacityas Administratorof the
Federal Aviation Administration (OFAZ)); Kip Hawley, in his official
capacity as Director of the Transportation Security Administration
(OTSAORNdMichael Chertoff,in his official capacityasSecretaryof the
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mentof the GovernmentQasvilian airline passengeidentifi-
cation policy is unconstitutional. The identification policy
requiresairline passengerto presentidentificationto airline
personnebeforeboardingor be subjectedo a searchthatis
more exacting than the routine searchthat passengersvho
presenidentificationencounterGilmore allegesthatwhenhe
refusedto presentidentification or be subjectedto a more
thoroughsearch,he was not allowed to board his flights to
Washington,D.C. Gilmore assertghat becausehe Govern-
mentrefusesto disclosethe contentof the identification pol-
icy, it is vagueand uncertainand thereforeviolated his right
to dueprocessHe alsoallegesthatwhenhe wasnot allowed
to boardthe airplanes Defendantwiolatedhis right to travel,
right to be free from unreasonablsearchesndseizuresright
to freely associateand right to petition the governmentfor
redressof grievances.

Beforewe addresshe meritsof GilmoreOslaims,we must
consider the jurisdictional and standing issues raised by
DefendantsThe Governmentcontendsthat the district court
lacked subject matter jurisdiction to entertain this action
becausepnder49 U.S.C. r 46110(a),GilmoreOslaims can
only beraisedby a petitionfor reviewin the courtsof appeal.
Defendantsalso contendthat Gilmore lacks standingto chal-
lenge anything other than the identification policy, such as
the Consumer Assisted PassengerPrescreening System
(OCAPPSG)nd so-calledNo-Fly and Selectedists. The dis-
trict court determinedhat Gilmore had standingto challenge

Office of HomelandSecurity.Wherenecessarythe currentfederaldefen-
dantshavebeensubstitutedfor the originally nameddefendantgpursuant
to Fed.R. Civ. P. 25(d)(1). The federaldefendantsincluding Alberto R.
Gonzalesare collectively referredto as OtheGovernmen

SouthwestAirlines and the Governmentare collectively referredto as
ODefendant®Gilmore alsonamedUnited Airlines asa defendantln dis-
missingthis actionagainstDefendantsthe district courtalsodismissedhe
complaintagainstUnited Airlines without prejudice.United Airlines has
not appearedn this court.
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only theidentificationpolicy, andthatit lackedjurisdictionto
hear GilmoreOslue processchalleng€. After reviewing the
sensitivesecurity information materialsthat the Government
filed with this courtex parte andin camera, we agreewith the
Governmenthatthe district courtlackedjurisdiction andthat
Gilmore hadstandingto challengeonly the identificationpol-

icy.

However,as explainedbelow, we transferGilmoreOsom-
plaint to this court pursuantto 28 U.S.C.a 1631 andtreatit
as a petition for review. Accordingly, we addresshe merits
of eachof GilmoreOsonstitutionalclaimswith respecto the
identification policy. We hold that neitherthe identification
policy nor its applicationto Gilmore violated GilmoreOgon-
stitutional rights, and thereforewe deny the petition.

Background

OnJuly 4, 2002,Gilmore, a Californiaresidentand United
Statescitizen, attemptedto fly from Oakland International
Airport to Baltimore-Washingtornternational Airport on a
Southwest Airlines flight. Gilmore intended to travel to
Washington,D.C. to Opetitiorthe governmentfor redressof
grievancesandto associatevith othersfor that purposeDHe
was not allowedto fly, however,becauseénhe refusedto pre-
sentidentificationto Southwestirlines whenaskedto do so.

Gilmore approachedhe Southwestticketing counterwith
papertickets that he alreadyhad purchasedWhen a South-
west ticketing clerk askedto seehis identification, Gilmore
refused Although the clerk informed Gilmore thatidentifica-
tion was required,he refusedagain. Gilmore askedwhether
the requirementwas a governmentor Southwestrule, and
whetherthere was any way that he could board the plane

’The district courtdid not addresghe jurisdictionalissueasit relatesto
GilmoreOgemaining claims, and instead addressednly the merits of
theseclaims.
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without presentinghis identification. The clerk was unsure,
but positedthat the rule was an OFAAsecurityrequiremen
The clerk informed Gilmore that he could opt to be screened
at the gatein lieu of presentingthe requisiteidentification.
The clerk then issuedGilmore a new boarding pass,which
indicatedthat he wasto be searchedeforeboardingthe air-
plane.At the gate,Gilmore againrefusedto showidentifica-
tion. In responseto his questionabout the source of the
identificationrule, a Southwesemployeestatedthatit wasa
governmentlaw. Gilmore then met with a Southwestcus-
tomerservicesupervisorwho told him thatthe identification
requirementwas an airline policy. Gilmore left the airport,
without being searchedt the gate.

That sameday, Gilmore went to San Franciscolnterna-
tional Airport andattemptedo buy a ticket for a United Air-
lines flight to Washington,D.C. While at the ticket counter,
Gilmore saw a sign that read: OPASSENGER#®IUST PRE-
SENT IDENTIFICATION UPON INITIAL CHECK-IN.O
Gilmore againrefusedto presenidentificationwhenaskedby
the ticketing agent.The agenttold him that he had to show
identification at the ticket counter, security checkpoint,and
beforeboarding;andthattherewasno way to circumventthe
identificationpolicy. A United Airlines ServiceDirector told
Gilmorethata Unitedtravelerwithoutidentificationis subject
to secondaryscreeningput did not disclosethe sourceof the
identification policy. UnitedOsGround Security Chief reiter-
ated the need for identification, but also did not cite the source
of the policy. The Security Chief informed Gilmore that he
could fly without presentingidentification by undergoinga
moreintensivesearchj.e. by beinga Oselecte®A Oselecté®
searchincludeswalking througha magnetometeeing sub-
jectedto a handheldmagnetometescan,havinga light body
patdown, removing oneOshoes,and having oneOsarry-on
baggagesearchedy handanda CAT-scanmachine Gilmore
refusedto allow his bag to be searchedby hand and was
thereforebarredfrom flying.
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The Security Chief told Gilmore that he did not know the
law or governmentegulationthatrequiredairlinesto enforce
the identification policy. Another memberof UnitedOsecur-
ity force latertold Gilmore thatthe policy wassetoutin gov-
ernmentSecurity Directives, which he was not permittedto
disclose.He also told Gilmore that the Security Directives
wererevisedfrequently,as often asweekly; weretransmitted
orally; and differed accordingto airport. The airline security
personnetouldnot, accordingto the Governmentgdiscloseto
Gilmore the SecurityDirective thatimposedthe identification
policy becausethe Directive was classified as Osensitive
security informatiorO (OSSD)? Gilmore left the airport and
hasnot flown sinceSeptembef 1, 2001 becauséeis unwill-
ing to show identification or be subjectedto the Oselectée
screeningprocess.

Gilmorefiled a complaintagainstDefendantsn the United
StatesDistrict Court for the Northern District of California,
challengingthe constitutionalityof severalsecuritymeasures,
which he collectively referredto as OtheScheme)including
the identification policy, CAPPSand CAPPSII, and No-Fly
and Selecteelists! Gilmore alleged that these government

*Pursuantto 49 U.S.C.a 114(s)(1)(C)(2005), the Under Secretaryof
the TSA Oshalprescriberegulationsprohibiting the disclosureof informa-
tion obtainedor developedn carryingout security. . . if the UnderSecre-
tary decidesthat disclosingthe informationwould . . . be detrimentalto
the securityof tr}ansportatiorOThis informationis called Osensitiveecur-
ity information©O49 C.F.R.a 1520.5(a)2005). The Under Secretaryclas-
sified as SSI O[a]nysecurityprogramor securitycontingencyplanissued,
established required, received, or approvedby DOT [Departmentof
Transportation]or DHS [Departmentof Homeland Security], including
... [a]ny aircraftoperator airportoperatoror fixed baseoperatorsecurity
program, or security contingencyplan under this chaptef) and O[a]ny
Security Directive or order . . . [i]ssued by TSA.O 49 C.F.R.
a 1520.5(b)(2)(i),(b)(2)(i) (2005).

“The No-Fly and Selecteelists are Security Directives. They were
issuedby TSA pursuanto 49 U.S.C.a 114()(2)(A) (2005),which autho-
rizes the TSA Under Secretary to issue Security Directives without provid-
ing noticeor anopportunityfor commentin orderto protecttransportation
security.
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securitypoliciesand provisionsviolated his right to due pro-
cess, right to travel, right to be free from unreasonable
searchesand seizuresright to freely associateand right to
petition the governmentfor redressof grievances.Gilmore
also allegedthat Osimilarrequirementshave beenplacedon
travelerswho usegovernment-regulategassengetrains,and
thatsimilar requirementg&rebeinginstitutedfor interstatebus
travelODefendantdiled separatenotionsto dismissfor lack
of subjectmatterjurisdiction underRulel2(b)(1)of the Fed-
eralRulesof Civil Procedurendfailure to statea claim upon
which relief can be grantedunderRule 12(b)(6).

The district court dismissedGilmoreOsomplaint against
Defendantswith prejudice.Specifically,the district court dis-
missed GilmoreOglue processclaim becauseit determined
thatthe courtlackedjurisdictionto hearit. The district court,
however, did not assesswvhetherit had jurisdiction to hear
GilmoreOstherclaims.Instead,t reachedhe meritsof those
claims and determinedthat each one failed. In granting
Defendants@otions, the court, noting that the identification
policy hadbeenclassifiedas SSI, did not review any official
documentatiorof the identification policy. Rather,for pur-
posesof its jurisdictionalruling, the district courtassumedas
Gilmore alleged,that the identification policy wasa Security
Directive issuedby TSA. Gilmore timely appealed.Shortly
after oral argumentin this case,we orderedthe Government
to file undersealthe relevantmaterialpertainingto theidenti-
fication policy so that we could conductan in camera, ex
parte review.

Discussion
I. Jurisdiction & Standing
Jurisdiction

[1] The Governmentarguesthat the district court lacked
jurisdiction to hear any of GilmoreOsclaims because49
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U.S.C.n 46110divestedthe courtof jurisdiction. Therelevant
provisionsof & 46110state:

[A] persondisclosing a substantialinterestin an
order issuedby the Secretaryof Transportation(or
the Under Secretaryof Transportationfor Security

. or the Administrator of the Federal Aviation
Administration. . .) in whole or in part underthis
part, part B, or subsection(/) or (s) of section114
may apply for review of the orderby filing a petition
for reviewin the United StatesCourt of Appealsfor
the District of Columbia Circuit or in the court of
appealsf the United Statesfor the circuit in which
the personresidesor hasits principal placeof busi-
ness.

. . . When the petition is sentto the Secretary,
Under Secretary,or Administrator, the court has
exclusivejurisdiction to affirm, amend,modify, or
set asideany part of the order and may order the
SecretarylUnderSecretarypr Administratorto con-
duct further proceedings.

49 U.S.C.©= 46110(a),(c) (2005): Accordingly, whetherthe
district court hadjurisdiction over GilmoreOsglaimsturnson

°In 2003, Congressxmended: 46110to authorizethe courtsof appeals
to review ordersissuedOinwhole or in partunderthis part, partB, or sub-
section(!) or (s) of section114049 U.S.C.a 46110(a);Pub.L. No. 108-
176,10 228,117 Stat. 2490,2532 (2003). The prior versionrestrictedthe
scopeof review to ordersissuedonly Oundetthis partO As previously
mentioned,TSA canissueSecurity Directivespursuantto & 114()(2)(A)
Owithoutproviding notice or an opportunity for commentO 49 U.S.C.
a 114()(2)(A). Therefore,49 U.S.C. ©46110(a) allows for courts of
appealsto review Security Directives absent prior adjudication. See,
Green v. Transp. Sec. Admin., 351 F. Supp.2d 1119,1125(W.D. Wash.
2005).
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whetherthe SecurityDirective that establishedhe identifica-
tion policy is an Oordedwithin the meaningof this statute’.
On the basis of GilmoreOsallegations, the district court
assumedhat the identification policy was a Security Direc-
tive issuedby TSA, and then determinedthat the Security
Directive is arOordef To complete the jurisdictional inquiry,
we must also determinewhetherthe Security Directive was
issuedby an appropriategovernmentofficial and under a
properauthority pursuantto @ 46110(a).

OCourthavegiven a broadconstructiorto theterm Oorder®
in Section 1486(a) [461100predecesso] Sierra Club v.
Skinner, 885F.2d591,592 (9th Cir. 1989).This circuitOsase
law providessomeguidancein defining an Oorde©As we
haveexplained finality is key:

OOrddbcarriesa noteof finality, andappliesto any
agencydecisionwhichimposesanobligation,denies
a right, or fixes some legal relationship.In other
words, if the order providesa Odefinitiv®statement
of the agencyOposition, hasa Odirectand immedi-
ateOeffect on the day-to-daybusinessof the party
asserting wrongdoing, and envisions Oimmediate
compliancewith its termsQthe order hassufficient
finality to warrant the appeal offered by section
[46110].

®In the district court, the GovernmenDassumette truth of the content
of theidentificationpolicy asallegedin GilmoreOsomplainOandrefused
to confirm or deny its existence.n its brief to this court, however,the
Governmenstatedthat OTSAhasnow confirmedthe existenceof aniden-
tification requirementN that Oaspart of its securityrules, TSA requires
airlinesto askpassenger®r identificationat check-in.@rotection of Sen-
sitive Security Information, 69 Fed.Reg.28066,28070-28071(May 18,
2004)OMoreover, at oral argument,the Governmentstatedthat it Oac-
ceptsas trueDthat at Othecenterof this caseis a Security Directive O
Therefore we referto the securitymeasurdghatimposedthe identification
policy asa SecurityDirective, andanalyzewhetherit is an OordeDwithin
the meaningof @ 46110(a).
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Crist v. Leippe, 138 F.3d 801, 804 (9th Cir. 1998) (quoting
Mace v. Skinner, 34 F.3d 854, 857 (9th Cir. 1994)).

[2] Finality is usually demonstratedy an administrative
record and factual findings. OTheexistenceof a reviewable
administrativerecordis the determinativeelementin defining
an FAA decision as an Oorder@or purposesof Section
[46110].CSierra Club, 885F.2dat 593 (citation omitted).An
adequateaecord, however,may consistof Olittle moreDthan
aletter.San Diego Air Sports Ctr., Inc. v. FAA, 887F.2d 966,
969 (9th Cir. 1989)? As noted,we havereviewedin camera
the materials submitted by the Government under seal, and we
have determinedthat the TSA Security Directive is final
within the meaningof ©46110(a). The Security Directive
Oimposesan obligatiorO by requiring airline passengerso
presenidentificationor be a Oselecte®and by requiringair-
port security personneko carry out the policy. The Security
Directive also provides a Odefinitive statemer® of TSAOs
position by detailingthe policy andthe proceduresy which
it must be effectuated.Becausethe Security Directive pre-
ventsfrom air travel thosewho, like Gilmore, refuseto com-
ply with the identification policy, it has a Odirectand
immediate@ffect on the daily businesof the party asserting
wrongdoing.Finally, the SecurityDirective Oenvisiongmme-
diatecomplianceDPursuanto TSA regulationsaircraftoper-
atorsthatarerequiredto maintainapprovedsecurityprograms

8Prior to submittingthe sealedmaterialsfor our review, the Government
arguedthat an administrativerecordis not requiredfor @ 46110to apply.
The Governmentcites to Nevada Airlines, Inc. v. Bond, 622 F.2d 1017,
1020 (9th Cir. 1980) as supportfor this proposition. Unlike this case,
Nevada Airlines dealt with an FAA emergencyrevocation order, and
thereforewasnot OtheordinarycaseQld. at 1020.In justifying the narrow
scopeof review employedin that case we notedthat O[t]hislimited stan-
dardof judicial review hasbeenconsistentlyappliedin evaluatingthe pro-
priety of emergency agency action underother statutoryschemeselating
to the public safety and welfareQ Id. at 1020 n.6. (emphasisadded).
Becausave examinecthe availableadministrativerecordof the policy at
issue,however,this argumentis moot.
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Omustomply with eachSecurity Directive issuedto the air-

craft operatorby TSA, within the time prescribedin the

Security Directive for complianceD49 C.F.R.a 1544.305(b)
(2005).

[3] Therefore havingreviewedthe TSA SecurityDirective
thatrequiresairline operatordo enforcetheidentificationpol-
icy, we hold that it is an OordeD within the meaning of
1 46110(a) We alsodeterminghatthe SecurityDirectivewas
issued by an appropriate government official and under proper
authorityasrequiredby @ 46110(a). Accordingly, the district
court lackedjurisdiction to hearchallengedo the identifica-
tion policy.’

[4] Although Gilmore shouldhavebroughthis claimsin the
court of appealsn the first instance OCongreskasprovided
ajurisdiction-savingool thatpermitsusto transferthe case|]
to this court and considerthe petition[] as though[it] had
neverbeenfiled in the district courtOCastro-Cortez v. INS,
239F.3d1037,1046(9th Cir. 2001).In aneffort to curejuris-
dictional defects,28 U.S.C.a 1631 allows for the transferof
civil actionsamongfederal courts. Section1631 authorizes

8We alsodeterminethatthe SecurityDirective constitutesSSI pursuant
to 49 C.F.R.= 1520.5(b)(2)(i) andthereforeit did nothaveto bedisclosed
to Gilmore.

°Althoughthe SecurityDirectiveis an Oordegdwithin the meaningof 49
U.S.C.=46110(a),the district court maintainsjurisdiction to hearbroad
constitutionalchallengedo Defendants@ctions.Thatis, the district court
is divestedof jurisdiction only if the claims are Oinescapablintertwined
with a review of the proceduresand merits surroundingthe . . . orderO
Mace, 34 F.3d at 858. GilmoreOs due process vagueness chall@mgsis
capablyintertwinedOwith a reviewof the orderbecausét squarelyattacks
the ordersissuedby the TSA with respectto airport security. Moreover,
GilmoreOsther claims are as-appliedchallengesas opposedto broad
facial challengesGiven that they arise out of the particularfacts of Gil-
moreOgncountemwith SouthwestAirlines, theseclaims mustbe brought
beforethe courtsof appealsSee Tur v. FAA, 104 F.3d 290,292 (9th Cir.
1997) (distinguishingbetweena Ofacialchallengeto agencyactiorOand
a Ospecifigndividual claimO);Mace, 34 F.3d at 859.
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transfersto correctjurisdictional problemsOonlyin caseshat
are actually transferredor are at leasttransferablé Clark v.
Busey, 959 F.2d 808, 812 (9th Cir. 1992). That is, we can
transfera civil caseto ourselvesf O(1)we would havebeen
ableto exercisegjurisdiction on the datethat [it was] filed in
thedistrict court; (2) thedistrict courtlackedjurisdiction over
the casel]; and(3) the transferis in the interestsof justiceO
Castro-Cortez, 239 F.3d at 1046 (citing Kolek v. Engen, 869
F.2d 1281,1284 (9th Cir. 1989)).

[5] All threeof theseconditionsaremetin this case.First,
a 46110(a)expresslygivesthis courtjurisdiction to hearGil-
moreQOslaims,giventhatheis aresidentof Californiaandhe
challengesin Oorde©Secondasexplainedabove the district
court lacked jurisdiction to entertain GilmoreOsclaims.
Finally, a transferof this caseto our courtto curethe lack of
jurisdictionis in the interestof justice. GilmoreOslaims calll
into questionthe propriety of the GovernmentQairline pas-
sengeridentification policy and implicate the rights of mil-
lions of travelerswho are affected by the policy. In these
uniquecircumstancest is of the utmostimportancethat we
resolve GilmoreOglaims without further delay. In sum, jus-
tice would bestbe servedby transferringGilmoreOslistrict
court complaintto this court andtreatingit as a petition for
review undera 1631.

Standing

Next, we mustaddresshe GovernmentQshallengeto Gil-
moreOstanding GilmoreOslaimsarenot limited to theiden-
tification policy. Rather, he challengesa host of practices,
which he collectively refersto as OtheSchemed The facts of
GilmoreQallegedinjury aresimple.Gilmorewentto Oakland
InternationalAirport and SanFranciscolnternationalAirport
to boardflights to the eastcoast.He refusedto presenidenti-
fication or undergoa more exactingsearch,n contravention
of the policy, and thereforewas not allowed to board his
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flights. In light of thesefacts, Defendantsarguethat Gilmore
hasstandingonly to challengethe identification policy.

[6] Although CAPPSandthe No-Fly and Selectedists are
predicatedipontheresultsof theidentificationpolicy, i.e. the
identity of the passengeGilmoreOsllegedinjury stemsfrom
the identification policy itself, and doesnot implicate other
security programsthat dependupon passengeidentification
information.

To establishstanding,a plaintiff must demonstratehree
elements:

First, plaintiffs must clearly demonstratethat they
have sufferedan Qinjuryin factONaninvasionof a
legally protectedinterestwhich is (a) concreteand
particularized,and (b) actualor imminent, not con-
jectural or hypothetical. Second,there must be a
causalconnectionbetweenthe injury and the con-
duct complained ofNthe injury has to be fairly trace-
ableto the challengedactionof the defendantThird,
it mustbe likely, asopposedo merely speculative,
thattheinjury will beredressedby a favorabledeci-
sion.

Hemp Indus. Ass’n v. DEA, 333 F.3d 1082, 1086 (9th Cir.
2003) (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555,
559(1992)).Although GllmoreOsompIamtdescnbesvarlous
airport security programsand policies, the only Oinjuryin
factOthat Gilmore alleged was his inability to fly, which
clearly stemmedrom the identification policy. The fact that
the identificationpolicy relatesto the othersecurityprograms
doesnot meanthat Gilmore sufferedan Qinjuryin factOdue
to theseadditionalprograms Standing asthe SupremeCourt
stated,Oisnot dispensedn grossOLewis v. Casey, 518 U.S.
343,358 n.6 (1996).

[7] Gilmore alsochallengeghe allegedidentification poli-
cies of other modesof travel, specifically the interstatebus
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andtrain systemsGilmore assertsn his brief to usthathe has
standingto challengethe GovernmentQOdentificationpolicies

asthey relateto other forms of interstatetravel becausehis

Orightto travel by all modeshasbeenchilled on an ongoing
basisNnotjust in two airportson July 4, 2002()Once~again,
however,Gilmore fails to establishstanding.GilmoreOghal-

lengeto the allegedidentification systemsof other modesof

travel is basedon one sentencein his fifty-five paragraph
complaint.He did not allegethat he attemptedo boarda bus

or train, but rather he allegedthat he Oisalso informed and

believesand hereby allegesthat similar requirementshave
beenplacedon travelerswho usepassengetrainsby the gov-

ernmentdefendantsand that similar requirementsare being

institutedfor interstatebustravel OThis sole allegation,how-

ever, is insufficient to establishstanding.In fine, Gilmore

lacks standingto challengeall componentf OtheSchem®
exceptthe identification policy.

We next turn to the merits of eachclaim, examiningonly
whetherthe airline identification policy causedthe alleged
constitutionalviolations.

[I. Due Process

Gilmore allegesthathe waspenalizedor failing to comply
with a law thathe hasneverseenHe argueshatthe Govern-
mentO4$ailure to provide adequatenotice of the law violates
his right to dueprocessandrenderghe law unconstitutionally
vague.Thedistrict courtdid not reachthe meritsof GilmoreOs
dueprocessclaim becauset dismissedhe claim on jurisdic-
tional grounds.

[8] In supportof his vaguenesshallenge,Gilmore relies
principally on Kolender v. Lawson, 461 U.S. 352 (1983), in
which the SupremeCourt held that a California statutewas
unconstitutionallyaguebecauseét did not clarify therequire-
mentthat a personwho loiters or wanderson the streetpro-
vide Ocredibleand reliabledidentification when requestedy
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a peaceofficer. Althoughthe statutewasstruckdownbecause
it was unconstitutionallyvague, Kolender is easily distin-
guishablefrom the presentcase The statutein Kolender, Cal-
ifornia PenalCodexr 647(e),waspenalin nature.ln applying
the void-for-vaguenessloctrine to the statute,the Supreme
Court statedthat this doctrine Orequireshat a penal statute
define the criminal offensewith sufficient definitenessthat
ordinary people can understandwhat conductis prohibited
andin a mannerthat doesnot encouragearbitrary and dis-
criminatoryenforcemen©OKolender, 461 U.S.at 357 (empha-
sis added). Unlike the penal statute in Kolender, the
identification policy heredoesnot imposeany criminal sanc-
tions, or threatsof prosecutionpn thosewho do not comply.
Rather, it simply preventsthem from boardingcommercial
flights.

[9] Moreover,Gilmore had actualnotice of the identifica-
tion policy. He allegedthat severalairline personnelasked
him for identification and informed him of the identification
policy. They told him thatin orderto boardthe aircraft, he
musteitherpresentdentificationor be subjectto a Os~elect@
searchHe alsosawa signin front of United AirlinesQticket-
ing counter that read OPASSENGERSMUST PRESENT
IDENTIFICATION UPON INITIAL CHECK-IN.OAIlthough
Gilmorewasnot giventhetext of theidentificationpolicy due
to the SecurityDirectiveOslassificationas SSI, he wasnone-
thelessaccordedadequatenotice given that he was informed
of the policy and how to comply. See Forbes v. Napolitano,
236 F.3d 1009,1011 (9th Cir. 2000) (O[l]ndividualsmustbe
given a reasonablepportunityto discernwhethertheir con-
ductis proscribedso they canchoosewhetheror not to com-
ply with the law.O).

[10] Gilmore alsoallegesthatthe Governmentiolated his
due procesgights becausehe identification policy vestsair-
line security personnel with unbridled discretion. Upon
review of the TSA SecurityDirective, we hold thatthe Direc-
tive articulatesclearstandardslt notifies airline securityper-
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sonnel of the identification requirementand gives them
detailedinstructionson how to implementthe policy. More-
over,becausall passengersustcomply with the identifica-
tion policy, the policy doesnot raise concernsof arbitrary
application. For all thesereasonswe reject GilmoreOslue
processarguments.

[ll. Right To Travel

[11] Gilmore allegesthat the identification policy violates
his constitutionalright to travel becausehe cannottravel by
commercialairlines without presentingidentification, which
is an impermissiblefederal condition** We reject GilmoreOs
right to travel argumentbecausethe Constitution does not
guarantedhe right to travel by any particularform of trans-
portation.

BecauseGilmore lacks standingto challengeanythingbut
the identification policyOsmpacton air travel, his sole argu-
mentis that Oairtravel is a necessityand not replaceableby
other forms of transportatiorO Although we do not question

“Gilmore arguesthat the identification policy functions as a prior
restrainton his ability to travel. GilmoreOsargumenthatwe shouldapply
a First Amendmentprior restraintanalysisis not persuasiveGilmore cites
Nunez v. City of San Diego, 114F.3d935 (9th Cir. 1997),for the proposi-
tion thata First Amendmentprior restraintanalysisappliesto the right to
travelcontext.In Nunez, we heldthata city juvenile curfewordinancevas
unconstitutionallyvague and overbroad,violated equal protection, and
violated parents@undamentalright to rear their children without undue
governmentinterference.The opinion, in addressinga right to travel
claim, specifically separatedhe right to travel discussionfrom a First
Amendmentoverbreadttclaim becauseédcourtdhavearticulateddifferent
teststo examineburdenson First Amendmentrights and on other funda-
mentalrightsO/d. at 944 n.6. Moreover,we did not once mention prior
restraintin our analysis,but insteadappliedthe overbreadttdoctrine.We
expressly stated that we did not consider the First Amendment overbreadth
challengebasedon theright to travel because¢he OSuprem€ourthasnot
applied[the] overbreadtdoctrine]outsidethe limited contextof the First
Amendmen®Id. at 949 n.11.
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this allegationfor purposef this petition, it doesnot follow
that Defendantsviolated his right to travel, given that other
forms of travel remainpossible.

This circuitOsdecisionin Miller v. Reed, 176 F.3d 1202
(9th Cir. 1999),is on point. In Miller, the plaintiff challenged
CaliforniaOsequirementthat applicantssubmit their social
securitynumbersto the DMV in orderto obtainvalid drivers
licensesThe plaintiff allegedthatthis policy violatedhis fun-
damentakight to interstatetravel andhis right to freely exer-
cise his religion. In affirming the district courtOglismissal
pursuantto Rule 12(b)(6), we concludedthat Obydenying
Miller a single mode of transportationNin a car driven by
himselfNthe DMV did not unconstitutionally impede MillerOs
right to interstatetravel OId. at 1204.Althoughwe recognized
the fundamentalright to interstatetravel, we also acknowl-
edgedthat Oburdensn a singlemodeof transportatiordo not
implicate the right to interstatetravelO Id. at 1205 (citing
Monarch Travel Servs., Inc. v. Associated Cultural Clubs,
Inc., 466 F.2d 552,554 (9th Cir. 1972)).

[12] Like the plaintiff in Miller, Gilmore doesnot possess
a fundamentatight to travel by airplaneeventhoughit is the
mostconvenienimodeof travelfor him. Moreover,theidenti-
fication policyO®burdedis not unreasonableSee Shapiro v.
Thompson, 394 U.S. 618, 629 (1969) (noting the right of all
citizensto be Ofredo travelthroughouthe lengthandbreadth
of our land uninhibitedby statutesyules,or regulationswvhich
unreasonablpurdenor restrictthis movemen®d) overruled in
part on other grounds by Edelman v. Jordan, 415 U.S. 651,
670-71(1974). The identification policy requiresthat airline
passengergither presentidentification or be subjectedto a
more extensivesearch.The more extensivesearchis similar
to searcheghat we have determinedwere reasonableand
Oconsistentvith a full recognition of appellantOsonstitu-
tional right to travelQUnited States v. Davis, 482 F.2d 893,
912-13(9th Cir. 1973).
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[13] In Davis, anairline employeesearchedhe defendantOs
briefcaseaspartof the airportOgreboardingscreeningproce-
dure. Although we remandedfor further considerationof
whetherthe defendantconsentedo the search,we held that
airport screeningsearchesf potential passengerand their
immediatepossession®r weaponsand explosivess reason-
ablesolong aseachpotentialpassengemaintainstheright to
leave the airport insteadof submittingto the search.ld. at
912. In so holding, we consideredseveralairport screening
procedures,including behavioral profiling, magnetometer
screening,identification check, and physical searchof the
passenger@ersonand carry-onbaggageld. at 900. We see
little difference betweenthe searchmeasuresdiscussedin
Davis andthosethat comprisethe Oselecté@searchoption of
the passengeidentificationpolicy at hand.Additionally, Gil-
more was free to decline both options and use a different
modeof transportationin sum,by requiringGilmore to com-
ply with the identification policy, Defendantdid not violate
his right to travel.

IV. Fourth Amendment

Gilmore nextallegesthatboth optionsunderthe identifica-
tion policyNpresenting identification or undergoinga more
intrusive searchNaresubjectto Fourth Amendmentlimita-
tions and violated his right to be free from unreasonable
searchesndseizures.

Request For Identification

Gilmoreargueghattherequesfor identificationimplicates
the Fourth AmendmentbecauseOthegovernmentmposesa
severepenaltyon citizenswho do not comply OGilmore high-
lights thefactthathe wasoncearrestedat anairportfor refus-
ing to show identification and arguesthat the requestfor
identification O[ijmposeghe severepenalty of arrestO Gil-
morefurtherargueshatthe requestor identificationviolates
the Fourth Amendmentbecausét constitutesOawarrantless
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generalsearchor identificatiorOthatis unrelatecto the goals
of detectingweaponsor explosives.

[14] The requestfor identification, however, does not
implicate the Fourth Amendment O[A] requestfor identifica-
tion by the police doesnot, by itself, constitutea Fourth
AmendmentseizureQ INS v. Delgado, 466 U.S. 210, 216
(1984). Rather,O[a]nindividual is seizedwithin the meaning
of the fourth amendmenbonly if, in view of all of the circum-
stancessurroundingthe incident, a reasonablgersonwould
havebelievedthat he wasnot free to leaveQUnited States v.
$25,000 U.S. Currency, 853 F.2d 1501,1504 (9th Cir. 1988)
(internal quotationmarksomitted). In Delgado, the Supreme
Court held that INS agents@uestioningof factory workers
about their citizenship status did not constitute a Fourth
Amendmentseizure.ln $25,000 U.S. Currency, we held that
a DEA agentOsequestfor identification from a personwait-
ing to boarda flight was not a Fourth Amendmentseizure.

[15] Similarly, an airline personnelGequestor GilmoreOs
identification was not a seizurewithin the meaningof the
Fourth Amendment.GilmoreOsxperiencesat the Oakland
and San Franciscoairports provide the best rebuttal to his
argumenthatthe requestdor identificationimposeda risk of
arrest and were therefore seizures.Gilmore twice tried to
boarda planewithout presentingdentification,andtwice left
the airport whenhe was unsuccessfulHe was not threatened
with arrestor someotherform of punishmentyratherhe sim-
ply was told that unless he complied with the policy, he would
not be permittedto boardthe plane.Therewasno penaltyfor
noncompliance.

Request To Search

[16] Gilmore arguesthat the selecteeoptionis alsouncon-
stitutional becausethe degreeof intrusion is unreasonable.
We rejectthis argumentbecausat is foreclosedby our deci-
sionsin United States v. Davis, 482 F.2d 893 (9th Cir. 1973)
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and Torbet v. United Airlines, Inc., 298 F.3d 1087 (9th Cir.

2002).TheidentificationpolicyOsearchoptionimplicatesthe
FourthAmendmentSee Davis, 482 F.2d at 895 (holding that
the governmentOparticipation in airport search programs
brings any search conducted pursuantto those programs
within thereachof the FourthAmendment) Airport screening
searcheshowever,do not per se violate a travelerO§ourth
Amendmentrights, and thereforemust be analyzedfor rea-
sonablenesdd. at 910. As we explainedin Davis:

To meetthetestof reasonablenesan administrative
screeningsearchmustbe aslimited in its intrusive-
nessasis consistentvith satisfactiorof the adminis-
trative needthat justifies it. It follows that airport
screeningsearchesre valid only if they recognize
the right of a personto avoid searchby electingnot
to boardthe aircraft.

Id. at 910-11 (footnotesomitted). Gilmore was free to reject
eitheroptionundertheidentificationpolicy, andleavethe air-
port. In fact, Gilmore did just that. United Airlines presented
him with the Oselecté&® option, which included walking
througha magnetometescreeningdevice,beingsubjectedo
a handheldmagnetometescan,havinga light body patdown,
removing his shoes,and having his bagshand searchecand
put through a CAT-scan machine. Gilmore declined and
insteadleft the airport.

[17] Additionally, the searchoption Oisno more extensive
or intensivethannecessaryin light of currenttechnology.to
detectweaponsor explosives. . . [and] is confinedin good
faith to [preventthe carryingof weaponsor explosivesaboard
aircrafts];and. . . passengermay avoid the searchby elect-
ing not to fly.&? Torbet, 298 F.3d at 1089 (describingthe

2\We recentlyheldin United States v. Marquez, 410F.3d612,616 (9th
Cir. 2005),thata handheldmagnetometewand scanis no moreintrusive
and extensivethan necessary.
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requirementdor reasonablenesas laid out in Davis) (cita-
tions omitted). Therefore,the searchoption was reasonable
anddid not violate GilmoreO$-ourth Amendmentrights.

[18] Gilmore alsosuggestshattheidentificationpolicy did _
not presenta meaningful choice, but rather a OHobsonOs
Choice,dn violation of the unconstitutionalconditionsdoc-
trine. We haveheld, asa matterof constitutionallaw, thatan
airline passengehasa choiceregardingsearches:

[H]e maysubmitto a searchof his personandimme-
diate possessionas a condition to boarding;or he
may turn aroundandleave.If he choosego proceed,
that choice, whetherviewed as a relinquishmentof

an option to leave or an electionto submitto the
search,s essentiallya Oconsergrantingthe gov-

ernmenta licenseto do what it would otherwisebe
barredfrom doing by the Fourth Amendment.

Davis, 482 F.2dat 913. Gilmore hada meaningfulchoice.He
could have presenteddentification, submittedto a search,or
left the airport. That he chosethe latter doesnot detractfrom
thefactthathe could haveboardedhe airplanehadhe chosen
one of the other two options. Thus, we reject GilmoreOs
Fourth Amendmentarguments.

V. Right To Associateand Right To
Petition the Government

Finally, Gilmore arguesthat becausehe identification pol-
icy violateshis right to travel, it follows that it alsoviolates
his right to petition the governmentand freely associate.
Theseclaims, as Gilmore arguedin his appellatebrief, are
basedon the notion that O[f]reedonto physically travel and
the free exerciseof First Amendmentrights are inextricably
intertwinedO Here, this logic works to GilmoreQOsletriment.
Thatis, evenacceptingGilmoreOassertiorthatthereis a con-
nectionbetweertheright to travelandFirst Amendmenfree-
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doms, his argumentfails becauseas we explained,his right
to travel was not unreasonablympaired.

Gilmore argues that the identification requirement impinges
his First Amendmentright to associateanonymouslyln sup-
port of this argumenthe relies principally on Thomas v. Col-
lins, 323 U.S. 516,539 (1945),in which the SupremeCourt
concludedthat a registrationrequirementor public speeches
is Ogenerallyncompatiblewith an exerciseof the rights of
free speechand free assemblyO Thomas, however,is easily
distinguishabldrom the presentase Unlike the regulationin
Thomas, the identificationpolicy is not a directrestrictionon
public associationyatherit is an airline securitymeasure.

[19] Further,Gilmore did not allegethat he was exercising
his right to freely associaten the airport, but ratherthat he
was attemptingto fly to Washington,D.C. so that he could
exercisehis right to associateghere.The enforcemenbf the
identification policy did not preventhim from associating
anonymouslyin Washington,D.C. becausehe could have
abidedby the policy, or takena different mode of transport.
Althoughthe policy did inconveniencésilmore, this inconve-
niencedid notrise to the level of a constitutionalviolation. In
the end, GilmoreO¢dree associatiorclaim fails becausehere
was no direct and substantiakctionimpairing this right.

[20] GilmoreOsright to petition claim similarly fails.
Although Gilmore did not fly to WashingtonD.C., wherehe
plannedto petition the governmentor redressof grievances,
the identification policy did not preventhim from doing so.
Theidentificationpolicy is not a directregulationof any First
Amendmentexpressiveactivity, nor doesit impermissibly
inhibit such activity. GilmoreOglaims that Defendantsvio-
latedhis rightsto associat@nonymouslhandpetitionthe gov-
ernmentare without merit.

Conclusion

[21] In sum, we concludethat Defendantsdid not violate
G|ImoreOsonst|tut|onaIr|ghts by adoptingandimplementing
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the airline identification policy. Therefore,his claimsfail on
the meritsand we deny his petition for review.

TRANSFERRED, PETITION DENIED.



